INDEX TO VOL. XXX. New Srrigs, Vot. 10. 


ABANDONMENT. 


1. Constructive Tora Loss. 


The memorandum of a marine policy warranted goods free from average un- 
less general, and a rider on the margin warranted them free of particu- 
lar average, but liable for absolute total loss of a part if amounting to 5 
per cent. 

Held, That the rider merely qualified the memorandum by allowing recovery 
for an actual total loss of part which could not otherwise be had. 


In a marine contract depending on general principles of commercial law for 
its construction, courts of the United States are not bound to accept 
doctrines laid down by the State court when the contract was made. 

The general rule that a damage exceeding 50 per cent justifies abandonment 
and recovery for a total loss does not apply to articles in respect to which 
the exception of particular average excludes a constructive total loss. 


Where the consignee refuses to accept undamaged goods and wrongfully at- 
tempts to abandon to the insurer, who refuses to accept, the latter is not 
liable for loss through this forced sale. 

Where the insurer has stipulated that its acts in attempting to preserve the 
goods shall not be considered an acceptance of abandonment, its acts in 
carrying them from a place where there was no agent of insured nor ade- 
quate means of protection to another where there were facilities for their 
proper care and handling will not be considered an acceptance of an at- 
tempted abandonment. Washburn § Moen Mfg. Co. vs. Reliance Marine 
Ina. Co., 97. 


2. Constructive Tota Loss, 


The question of negligence was for the jury, whose finding was conclusive. 


The policy provided that in case of loss the insured should use every effort 
for the recovery of the vessel, and after recovery shall repair; but in case 
of refusal the insurer may do so for his account, in which case after taking 
out the deductions for partial loss, it shall contribute to the cost of 
repairs in proportion as the sum insured is to the agreed value. There 

- was to be no abandonment for grounding unless the injury equalled 
50 per cent of the value. 


Held, That it was proper to instruct in case of sinking that if the expense 
of repairs exceeded the 50 per cent he had a right to abandon, but if he 
unreasonably refused to join in raising the vessel when this could be done 
and repairs made within the 50 per cent he was not entitled to recover 
the whole of the policy. 


The policy provided that in case of injury equal to 50 per cent, there should 
be a total loss justifying abandonment. 


Held, That where the costs of repairs exceeded 50 per cent, the insured might 
abandon and recover for a total loss. Jones et al. vs. Western Assur. Co., 347. 


ACCIDENT. 


1. EvImENCE As TO. 


The complaint in an accident policy alleged that the insured, a teamster, had 
accidentally been thrown to the ground and the wheels of the wagon had 
passed over his neck and chest. The body was found on the road with 
indications of such cause, but no direct evidence. 

VoL. XXX.—67. 
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Held, That the jury were entitled to the aid of every fact entering into the 
situation, and evidence of the horse having a habit of suddenly starting 
was admissible. 

The deposition of the family physician of the insured’s grandfather as to the 
latter having heart trouble was not admissible to sustain a claim of apo- 
plexy, where there was no evidence of the cause of the grandfather’s death. 

Where the situation was such that the jury might reasonably find that a move- 
ment of the horse had caused death, it would be error to direct a verdict 
for the company. 

Where the policy was payable to plaintiff in case of death of insured she was 
entitled to sue. 

The plaintiff was entitled to recover if the injuries were received substantially 
as alleged, but not if they were received in a way wholly different from 
that alleged. 

Where the policy did not insure against death occasioned, in whole or in part, 
directly or indirectly, from bodily infirmity or disease, and the autopsy 
showed death from apoplexy, the defendant was entitled to a charge that 
even if death was from accident there could be no recovery if disease or 
bodily infirmity contributed to it. Clark vs. Employers’ Liability Assur. 
Co., 514. 


2. EvipENce oF SuIcIDE. 


In case of an accident policy in which the defense was suicide, the evidence 
showed that the insured was suffering from melancholia, which is often 
accompanied with suicidal tendencies. He was under a strong impulse 
to escape from the sanitarium where he was confined, and while walking 
in company with a friend suddenly disappeared, and was shortly after 
found drowned in a river nearby. 

Held, That there was evidence from which a jury might find the drowning 
accidental in an attempt to escape by swimming across the river. 


Held, That where the evidence showed the facts as above, the defense was not 
harmed by the exclusion of other evidence that melancholia is usually 
accompanied by suicidal tendencies. 

A physician’s affidavit, accompanying proofs of loss, stated suicide through 
melancholia as the cause of death, and that such was the finding of the 
inquest. . 

Held, That the court erred in excluding the statement. 

Held, That the verdict of the coroner’s jury was inadmissible as original 
evidence against the beneficiary. 

Held, That an instruction that the legal presumption was against suicide, 
sane or insane, was error. Wasey vs. Travelers Ins. Co., 522. 


3. Hazarpovus Occupation—Acts oF AGENT. 


The insured under an accident policy was classified and described as a freight 
flagman, not coupling or switching by occupation. The policy provided 
for payment of only a pro rata in case of occupation more hazardous than 
that stated. 

Held, That occasional acts of coupling did not render the occupation more 
hazardous. 

Held, That where there was evidence that the classification was made by the 

' agent to whom insured explained the facts, it was error to refuse to in- 
struct the jury that if fens 9 was the case the company was bound by the 
acts of the agent. 

Held, That evidence of the agent as to a verbal agreement with insured that 
if injured by coupling only a reduced amount should be paid was inad- 
missible to vary the written contract. Hoffman et al. vs. Standard Life § 
Accident Co., 269. 


4. Insurance AGarnst DgaTH. 


The policy, marked on its back as an incontestable weekly indemnity policy, 
stipulated for indemnity against physical injury through accident, and 
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for a weekly indemnity against loss of time, and provided that death 
should immediately terminate all liability. A card given insured for 
identification stated that notice in accordance with the policy must be 
given of accidental death or injury. Insured was killed by being run 
over by a car. 

Held, That there was no insurance against death. 

Held, That a blank claim sent insured in case of previous accident, having a 
space for the amount of any death claim, was irrelevant to show insur- 
ance against death. Barnett vs. Railway Officials’ § Employees’ Ace. Ins. 
Co., 935. 

5. InTEeNTIoNAL Invury. 


An accident policy excepted injuries resulting from poison or contact with 
poisonous substances. 

Held, There could be no recovery for injuries from carbolic acid intentionally 
thrown in the face of insured. Meehan vs. Traders’ & Travelers’ Acc. Co., 
563 

6. Novice or. 


Failure to give notice of accident for seven months after an accident, where 
the facts were known within a month, will defeat a claim under an in- 
demnity policy requiring immediate notice. National Construction Co. vs. 
Travelers Ins. Co., 87 

7. Partran DisaBrniry. 


Under an accident policy in which liability is conditioned on being wholly 
and continuously disabled from performing every kind of duty pertain- 
ing to his occupation, one employed in overseeing, loading and boxing 
granite cannot recover for an injury to his thumb where he was able to 
work nine hours instead of ten as before at the same hourly pay. Bylow 
vs. Union Casualty § Surety Co., 561. 


8. PERFORATION OF INTESTINES. 


The policy insured against bodily injuries through external, violent, and ac- 
cidental means, and excepted injuries from poison or anything acciden- 
tally or otherwise taken, administered, absorbed, or inhaled, or the results 
of disease or bodily infirmity. 

Held, That the swallowing of hard and pointed articles of food, which, by . 
reason of a weakened condition of the tissue through previous illness 
perforated the intestines and caused death, was an accidental injury 
within the policy. Miller vs. Fidelity § Casualty Co., 284. 


9. SUNSTROKE. 


Whether death by sunstroke is by disease or by external, violent, or accidental 
means may be open to question; but where the policy also provides that 
in case of such death induced by sunstroke, when not in the line of his 
duty, a reduced benefit will be allowed, it means that sunstroke while in 
the line of duty shall be treated as an accident. Railway Oficial § Em- 
ployees Acc. Ass’n vs. Johnson, 259. 


10. VonuntTary Exposure. 


The insured, under an accident policy, laid down and slept on top of the 
boiler of a steamboat after being warned of the danger and once induced 
to leave by the engineer. He had no business on the boat, and was in- 
jured by escaping steam from the safety valve while asleep. 

Held, That this was not voluntary exposure to unnecessary danger unless he 
had been specifically warned of the danger from the safety valve, and a 
refusal to instruct that if he knew or should have known when he placed 
himself close to the nozzle of the safety valve he was in a position of dan- 
ger, was proper. Travelers Ins. Co. vs. Clark, 111. 


11. Voruntary Exposure. 


Insured, a mason, under an accident policy, fell from a scaffold forty feet high 
sustained by horses at each end and in the middle, from which he was 
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laying brick on a wall, one of the end horses having been removed un- 
known to him allowing the boards to tip. The contractor called to him, 


warning him to look out for it, but there was no evidence that he 


heard. 


Held, That there was no evidence of voluntary exposure to unnecessary 
danger, nor of negligence. Irwin vs. Phanix Accident § Sick Benefit Ass'n, 
1049 


See Proors or Dreatu. 


ACTION. See Axrenation 1, 


ADDITION. 


1. DetracHep Buinpina. 


The policy was ‘‘on property known as the Arlington Mfg. Co.” ‘on brick 
and frame buildings, sheds, additions and attachments marked Nos. | to 
7,9 and 11 to 16 on plan,” privileged to make alterations and additions, 
and the policy to cover the same. The plan referred to indicated certain 
buildings by the numbers, on the premises insured. At the time of in 
suring, another building had been begun on a vacant lot some forty feet 
distant from one of the buildings, which was subsequently used as part 
of the manufactory, but which was not shown on the plan. 


Held, That this building was not an addition covered by the policy, since the 
insurance was on specifically designated buildings and not a blanket 
policy covering the plant. 

Held, That the language was plain, and oral evidence was not admissible to 
vary the written contract. Arlington Mfg. Co., ete., vs. Norwich Union Fire 
Ins. Soc., 536. 


2. In Case oF WAREHOUSE. 


The policy insured furniture ‘“‘ while contained in the brick building and 
additions occupied as storage warehouse, situate Nos. 149-151 Columbus 
Avenue.” 


Held, That a building in the rear of the premises so designated, fronting on 
another street and separated by three feet from one of the insured build- 
ings, but connected by un inclosed passageway and used in connection 
with the main building as a storage warehouse, was an addition within 
the policy. George Kitching vs. Germania Fire Ins. Co., 471. 


ADJUSTER. 


WAIVER OF APPRAISEMENT. 


Where in the course of an adjustment of a fire loss between the insured ani 
the adjusters of several companies the agent of defendant company wis 
not present when things were done by the adjusters which were held to 
be waivers of appraisement, but the defendant with knowledge of thie 
negotiations afterwards accepted them, a finding that it had waived ap- 
praisement will not be disturbed. 

A written demand by a company for appraisement is not sufficient unless it 
afterwards takes steps to secure an appraisement, since the provision for 
an appraisement is in its interest. Where no such steps are taken it can- 
not object that the provision has not been complied with. 

Where the chief part of the goods were either totally destroyed or so badly 
damaged that no appraisement could furnish an estimate of the damage, 
an appraisement, though stipulated for in the policy, cannot be insisted on. 
Pennsylvania Fire Ins. Co. vs. T. § W. R. Carnahan, 753. 


See Proors or Loss 5; Trrnx 13. 
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AGENT. 









1, 


It is not essential to the validity’of a policy of insurance, which was actually 
signed by the president and secretary of the company by which it pur- ; 
ported to have been issued, that the person who, in behalf of the com- i 
pany, after the policy had been so signed and placed in his hands, filled . 
blanks therein so as to make it a complete contract, and who then deliv- 
ered the same to the insured, should have been clothed with written au- 
thority either to fill such blanks or make the delivery. Smith vs. Farmers’ 

Mut. Ins. As8s’n, 67. 


2. AUTHORITY oF —CoNSENT TO REMOVAL. 


The laws of Michigan provide that any acknowledged person who shall in 
any manner aid in transacting the insurance business of a foreign com- 
pany shall be deemed an agent. An agent procured for a customer a 
policy from the agent of a foreign company, collected the premium, and 
delivered the policy. 

Held, That he was the agent of the company, and his verbal permission for 
the removal of the stock estopped the company from claiming that con- 
sent was not indorsed on the policy as it required; where the insured was 
ignorant that he was not the authorized agent. Pollock et al. vs. German 
Fire Ins. Co. of Pittsburg, 893. 

3. AUTHORITY oF SOLICITING. 

The representations of a soliciting agent, beyond the scope of his authority, 
can be set up in estoppel only as to existing conditions at the inception 
of the contract, not as to the future, except where they concern the aban- 
donment of an existing right. Therefore, where the insured, who could 
not read English, objected to accepting a policy which did not permit 
a change of use, and the agent claimed to have modified the policy by 
writing on the application on which it was based, the company is not 
estopped from setting up the prohibition. Cornelius vs. Farmers’ Ins. Co., 
372. 


AUTHORITY OF. 































4. AvuTHOoRITY To ConTRACT. 


An insurance agent cannot contract for insurance so as to bind his company 
without real or apparent authority therefor. 

Such apparent authority must be based upon something tangible, such as the 
possession by the agent of blank policies signed by the officers of the 
company, or the declarations of the agent to the effect that he has such 
authority, coupled with the fact that such authority has been recognized 
by the company by issuing policies on such contracts, or by permitting the 
agent to so continue its business after it has notice of such representations. 

In such case, to constitute a compléte oral contract, the minds of the insured if 
and the insurer must come together in mutual agreement on every 4 
material point constituting a contract. Bell vs. Peabody Ins. Co., 627. 













5. Liapiniry WHEN UNAUTHORIZED. 


Under Ky. St. § 633, which provides for the punishment of any person acting 
as the agent of an insurance company without first procuring a license 
from the insurance commissioner, and declaring that any person shall be 
deemed an agent who “solicits and receives application for insurance on 
behalf of any insurance company, or transmits for any person other than 
himself an application for insurance,” or ‘‘ who shall, in any manner, WD 
directly or indirectly, aid or assist in transacting the insurance business ia 
of any insurance company,” one who, without license, solicits insurance H 
at the request of an agent, even though without the knowledge of the 
principal, is guilty. Commonwealth vs. Gaither, 91. 










6. Rercovery BY IN CASE OF INSOLVENCY. 


The agent of a foreign company in Texas accepted the notes of insured to 
himself for the premiums, paying the latter in cash tothe company. The 
company was afterwards found to be insolvent. 
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Held, In a suit by the agent to recover on the notes, that the transaction was, 
in effect, a loan by him to the insured, and the failure of consideration by 
the company, though a ground for moving against it, did not make the 
notes to the agent void for want of consideration. 


Held, That where the company had complied with the law of the State the 
agent was not liable to refund a premium he had received, since such lia- 
bility under the statute only attaches in case of a company that has failed 
to comply. Hudson vs. Compere et al., 464. 


7. Watver oF Premium Nore. 


Where a policy of insurance provided that it should become void, without 
notice to insured, upon his failure to pay at maturity any note given fora 
premium, and the company, upon failure of the insured to pay at matu- 
rity a note for one year’s premium, due five months after date, returned 
the note to the agent, the policy ceased without notice to the insured, 
and a renewal note accepted by the agent after his powers ceased, and 
when he had no authority to waive a forfeiture, was void for want of con- 
sideration, except to the extent of the premium due for the five months 


during which the policy remained in force. Park vs. Hilton, 70. ie 
See AcciDENT 3; ALIENATION 3; APPLICATION 5, 7; ASSIGNMENT 2; CANCELLATION; 2 


Commission; INCUMBRANCE; INDUSTRIAL PoLicy 3; OTHER INSURANCE 2, 3; 
Premium 8; Premium Note 3; Receipt; RevEase; Tire 1, 4, 5, 13. 


ALIENATION. 























1. CoNsENT oF ComMPpANY—RIGHT oF ACTION. 


A policy of insurance against fire declared that the transfer of the property 
insured, without the consent of the insurer, would avoid the policy. 
When the property covered by such a policy is transferred to a third 
party, with the consent of the insurer, a new contract arises between tlie 





insurer and the transferree of the property, in effect the same as the issu- = 
ance of a new policy. id 
When a policy of insurance is issued to A., loss, if any, payable to A., or B., ie 
as interest may appear, this is a contract to insure B. as well as A. to the a 


full extent of his interest; and, if A. indorse on the policy a disclaimer of 
an interest in the property covered by the policy, B. is the only party in- 
sured under this contract, and may bring suit upon it in his own name : 
and in his own right. s 
An action brought by B., a Virginia corporation, under these circumstances, 
in the State court, against a corporation of another State, is removable 


into the Federal court, at the instance of the defendant corporation, not- a] 
withstanding that neither the defendant corporation nor the plaintiff r 
corporation is a resident of South Carolina. Virginia-Carolina Chemical 1 
Co. vs. Sundry Ins. Cos., 785. Pe 








2. In Case oF MortTGAGEE. 


The mortgage stipulated that the mortgagor would insure for the benefit of 
the mortgagee, and the policy insured the mortgagor, loss payable to 
mortgagee. The policy provided that it should be void in case of change 
in title, also, that in case of an interest in favor of a mortgagee the con- 
ditions should apply in such manner as was written on or attached tu the 
policy. The slip attached made no reference to forfeiture. The title to 
the property was transferred by the mortgagor. 


Held, That the slip recognizing the mortgagee as payee was virtually an ad- 
mission, when taken in connection with the other policy provisions, that 
he was the party insured, and was not affected by the act of the mortyga- im 
gor in transferring the property. Boyd vs. Thuringia Ins. Co. of Erfurt, i 
Germany, 884. 3 
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3. SALE on Executrion—WaAlIvER By AGENT. 


Policies in foreign companies insured a building in course of construction and 
the adjacent material for same, loss payable to mortgagee. They stipu- 
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lated that they should be void in case the property was sold without 
written consent. A creditor sold the building on execution. Afterwards 
the mortgagee foreclosed and through an agent of insured conveyed the 
property to her. The mortgagee subsequently released his interest in 
the mortgages and the insured mortgaged the property to another. The 
agent assented to these transactions in writing. Both after the sale on 
execution and the foreclosure sale the agent was requested to keep the 
policies in force and notify the companies. The agent was licensed by 
the insurance commissioner under a statute which provided that while it 
remained in force the company should be bound by the acts of the agent 
within his apparent authority. 


Held, That a sale on execution is not a sale solong as the period of redemp- 
tion has not expired. 

Held, That the subsequent complete alienation without consent was waived 
by the assent of the agent to the releases and subsequent mortgages 
where, as in this case, he was acting within the apparent scope of his 
authority for foreign companies. Stuart vs. Reliance Ins. Co.—Same vs. 
Delaware Ins. Co., 943. 

See TITLE. 


APPLICATION. 


1, Acts or MEpiIcaL ExaMINER. 


The medical examiner is the agent of the company, and the insured 1s not re- 
sponsible for his not filling out the answers in the application as required 
by the latter, and the fact that such answers did not become a part of the 
application signed by insured, which was made a part of the policy, did 
not avoid the policy for want of consideration, where there was no evi- 
dence that they were false, and other parts of the application were not 
objected to. Nor can it be claimed that there was a contradiction of 
warranty, since there was no warranty of answers not written in. 
Leonard vs. New England Mut. Life Ins. Co., 824. 


2. ANSWERS AS TO INTEMPERANCE, 


The application contained the following questions and answers: ‘‘ What is 
your practice as regards the use of spirituous or malt liquors? State 
amount and kind consumed.” Answer, ‘‘ None.” ‘‘ What has been your 
habit in this respect through life?” Answer, ‘‘ Temperate.” 

Held, That an instruction to the effect that both answers must be false in 
order to avoid the policy was error. So, also, was an instruction that in 
order to avoid, the insured must have been intemperate through his pre- 
vious life. 

Held, That an instruction that in order to find for the company the jury must 
find that if the facts had been known it would not have issued the policy, 
was error. Des Moines Life Ass’n vs. Katie M. Owen, 183. 


3. ANSWERS AS WARRANTIES. 


The policy provided that it was issued in consideration of the statements and 
agreements in the application, and the application makes the applicant 
declare that he had read and understood his answers as given, and that 
they were made part of the application and he warranted them to be true, 


Held, That the answers were warranties, and if any part of them were untrue, 
whether material or not, and regardless of good faith, the policy was 
avoided. McClain vs. Provident Savings Life Assur. Soc., 438. 


4. Errect or WARRANTIES. 


The absolute literal truth of statements in the application may be made war- 
ranties, but courts are reluctant to so construe them if a rule less harsh 
willapply. Where the application provided that they were warranted 
to be full, true, and complete, and any concealment or fraudulent or un- 
true statement would work forfeiture, the warranty extended no farther 

than a voluntary fraud or concealment or uutruth. 
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A Federal court exercising concurrent jurisdiction with those of the State is 
equally bound by its statutes, its common law, and its declared public 
policies. Conditions imposed by the State on the transaction of insurance 
are equally binding on the Federal court. 

The decisions of the State courts of Pennsylvania that the statute requiring 
misstatements to be material in order to affect the risk applies to foreign 
companies, are binding on Federal courts. 


The findings of a jury in this case that previous attacks of dyspepsia and in- 
digestion were not material and not fraudulently concealed, sustained. 
McClain vs. Provident Savings Life Assur. Soc., 1027. 


5. Fraup or AGENT. 


Where it was offered to show that insured was old and illiterate and truth- 
fully answered questions asked her, but did not know contents of the ap- 
plication, which was not read to her or signed by her, but filled through 
the fraud of the agent, a peremptory instruction for the defendant com- 
pany waserror. Lewis vs. Mutual Reserve Fund Life Ass’n, 81. 


6. HEMORRHAGE, 


Where the insured in his application warranted as full and true, among 
others, a statement that he had not had the disease of raising or spitting 
blood since childhood, whereas he had had a hemorrhage only a year pre- 
vious, alarming him, and for which he consulted a physician, a direction 
to find for the company was proper. Smith vs. Northwestern Mut. Life 
Ins. Co., 61. 


7. KNOWLEDGE By AGENT. 


The application which was filled by a soliciting agent and was a warranty, 
stated that no company had declined the risk. The statement was false. 
The policy provided that only the general agent who issued the policy 
had authority to act for the company regarding it, and that no conditions 
could be altered by any representative except in writing indorsed or 
attached to the policy. 

Held, That an instruction that knowledge of the facts by the solicitor was a 
waiver was erroneous. He had no authority to issue policies. Art- 
icle 3093 of the Revised Statutes of Texas which defines who are 
agents and fixes their liabilities does not give to solicitors the powers of 
general agents to waive warranties. Hartford Fire Ins. Co. vs. Walker, 
o41. 


8. KNOWLEDGE oF MEDICAL ExAMINER—CANCELLATION. 


In his answers to questions in the application, which was a warranty, the in- 
sured concealed the fact that he had a serious disease of the throat for 
which he had consulted physicians and that he had applied for insurance 
in another company. 

Held, That the breach of warranty was not excused by knowledge of the 
facts by the medical examiner. 


Held, That he could not claim ignorance of the character of his answers 
when he had received a policy in which his misrepresentations were 
disclosed. 

Held, That where the suit was brought for cancellation of the policy within 
three months, on the ground of fraud, a provision making it incontestable 


after two years had no application. John Hancock Mutual Life Ins. (0. 
vs. M. B. Houpt, 865. 


9. ResecTED Risk. 


The insured had previously applied for insurance to another company, an«d 
after the medical officer had completed his examination, except test of 
urine, refused to submit the latter for examination and was thereupo 
notified of his rejection by the company. 

Held, That a statement in the application that he had never previously made 
a proposal or application on which no policy had been issued was false, 
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and where the application was a warranty, avoided the policy. Security 
Mut. Life Ins. Co. vs. Webb et al., 613. 


10. STATEMENT AS TO OCCUPATION. 


The applicant, when asked his occupation, and if he had more than one to 
state it, answered, a musician ; whereas, he was alsoacigarmaker. Also, 
when asked whether insured in another company, answered, no; which 
was not true. 


Held, That the statements were both important in connection with the risk, 
and the falsity of the answers defeated the policy, where the party died 
of a disease which might have been promoted by his employment. Des 
Moines Life Ins. Co. vs. Annie Simnacker et al., 378. 


11. SrarurE WHEN CoNSTITUTIONAL. 


The statute of Ohio, providing that no answer to an interrogatory by an 
applicant for a policy shall bar right of recovery or be used in evidence 
unless it be proved that the answer is willfully false and fraudulent and 
material, of which fact the agent was ignorant, and that it was an in- 
ducement without which the policy would not have been issued, is not 
in violation of the Federal Constitution, in case of a foreign corporation. 
John Hancock Mut. Life Ins. Co. vs. William M. Warren, 623. 


See REPRESENTATION. 


APPRAISEMENT. 


1. In Case or SALVAGE, 


The policy provided for an appraisal of the amount of loss in case of dis- 
agreement with an option on the part of the company to take its pro rata 
of the salvage. No suit was to be maintained until compliance with the 
policy provisions. , 

Held, That an appraisal as stipulated was a condition precedent to a suit. 


Held, That a demand by several companies for a joint appraisal, where the 
policy conditions differ, is not within the policy provision requiring the 
selection of an appraiser by each, the company and assured, who are to 
choose an umpire in case of disagreement. 

Held, That the policy did not authorize a demand simply for appraisal of 
salvage. 

Where salvage is sold by insured with consent of joint adjusters representing 
all the companies, and enough remains unsold to allow the company to 
take its option of a pro rata share, the company cannot object to continu- 
ing the appraisement on this account. 

Where salvage is carried along with a new stock and sold as opportunity 
offers, it should be charged with its fair share of the expenses of the 
business, the amount of such charge being proper for the consideration 
of the jury. Palatine Ins. Co. vs. Morton-Scott-Robertson Co., 481. 


2. REVOCATION OF. 


A policy clause providing for the ascertainment of the amount of loss by 
appraisers is revocable, and where it was questionable whether the agree- 
ment for an appraisement, as signed by insured, contained the name of 
the company’s appraiser, and various hindrances delayed the appraise- 
ment, an action begun by insured was a revocation. Needy vs. German 
American Ins. Co., 462. 


See ApsusTER; ARBITRATION. 


ARBITRATION. 


1. AGREEMENT FOR. 


A policy provision that the loss should be submitted to appraisers whose 
award should be prima facie evidence of amount of loss, did not prevent 
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the parties from agreeing to an arbitration in which the award should be 

conclusive as to value and damage. Such agreement in the absence of 

fraud will be assumed to have been made with consent of insured. Noth- 

ing in the standard policy form of Michigan forbids such agreement, nor 

is it against public policy. 

In Michigan the law permitting a married woman to contract, permits her 
to contract for such arbitration. ‘ 

An award may be binding at common law, though not made in the manner 
prescribed by the statutes of that State. 


Such modified agreement for arbitration requires no new consideration. Mont- 
gomery vs. American Cent. Ins. Co., 122. 




































2. EFFe£ct or. 


An arbitration and award following notice of loss under the circumstances in 

this case were as waiver of proofs. ey 
Where the arbitration was limited by the policy to determining the amount 3 
of loss it did not determine the liability. Smith vs. Herd et al., 393. 





3. LIMIrarTIoNn. 


precedent to an action in the absence of any request for arbitration. Fail- 
ure to so request is a waiver. 


The policy required suit to be brought within six months, exclusive of time 
consumed in arbitration. 

Held, That suit after six months is barred in the absence of a request to 
arbitrate. Garrettson vs. Merchants’ § Bankers’ Fire Ins. Co., 839. 


* 

a 

: sos soe : : . : : sas Sag 

A policy provision requiring arbitration prior to any action is not a condition a 
: 

bf 

= 





4. ReEquistres TO APPRAISEMENT. 


Where there has been an appraisal entered into by the parties which is claimed wa 
to be invalid on account of the incompetence and favoritism of the com- bs 
pany’s appraiser, a separate action or cause of action to set it aside is not 
necessary before an action to recover on the policy. 

Evidence attaching the appraisal was properly allowed to go to the jury. 


The agreement was to submit to competent and disinterested appraisers, who 
should estimate the loss, stating separately the sound value and damage. a 
Held, That such value and damage should be determined on each separate 4 
article, not simply on the insured goods as a whole; otherwise the ap- a 
praisers are not acting as such, but as arbitrators or judges, and a failure d 
in this respect will defeat the appraisement. 
Where proofs of loss were accepted without objection, and an appraisement a 
entered into, they cannot be afterwards objected to. Where no demand 3 
for an examination of insured was made the lack of such examination F 
cannot be objected to. 4 
An attempted appraisement in which no effort is made such as would be 4 
necessary to get a knowledge of certain goods nearly or totally destroyed, g 
while their valuation is assumed on the report, is not a valid appraise- 
ment, and the appraisers were not competent and disinterested within 
the meaning of the policy, Phenix Ins. Co. of Hartford vs. Charles Romeis, 4 
740. i 





5. REVOCATION. 





A voluntary agreement was made to arbitrate prior to any disagreement, in 
which an umpire was to be chosen only in case of failure of arbitrators 
to agree. The policy stipulated for arbitration, but only in the event of 
disagreement, and for the selection of an umpire prior to the arbitration. 

Held, That the agreement, being independent of the policy, was revocable, 
and where it did not stipulate for a judgment to be entered on the award 

was not affected by the prohibition of such revocation in the Code of 

Iowa where judgment might be entered. 
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Held, That an action instituted against the company was a revocation where 
no very active effort to appraise the damages had been made, and the 
revocation was not waived by a mere subsequent attempt to arbitrate. 


Held, That an action having been brought which thus revoked the arbitra- 
tion, the plaintiff cannot avail himself of an alleged subsequent attempt to 
arbitrate to sustain a suit brought after expiration of period of limitation. 
Harrison vs. Hartford Fire Ins. Co., 253. 


6. WaAtvER oF. 


Where arbitration is a condition precedent, an honest failure of the arbitra- 
tors to agree to an umpire, without fault of the parties, does not justify 
the insured in refusing further arbitration and bringing suit, and where 
there is evidence sufficient to show that the company was not responsible, 
it was not error to direct a verdict for the company. 

Where other companies were interested in the loss, and were separately de- 
manding arbitration, notices to insured by such companies are not admis- 
sible as evidence of a waiver of an appraisement by the defendant company 
in the absence of evidence of an agreement for a joint arbitration. West- 
enhaver et al. vs. German American Ins. Co., 314. 


7. Watver or Proors or Loss—STanDARD Potricy. 


Under ordinary circumstances an appraisement is an admission of liability 
which is a waiver of proofs of loss. But this is not necessarily so. The 
objects are distinct. An appraisement aims to ascertain only the damages, 
and has no concern with the liability. Proofs of loss aim to fix the ques- 
tion of liability to which the appraisement will apply. 

Where a standard policy provides that an appraisement shall not waive any 
of its provisions, and the same provision is inserted in the agreement for 
appraisement, and nothing is done by the company to mislead the insured, 
who has abundant time to furnish proofs after the appraisement, the 
failure to furnish such’ proofs within the stipulated time will defeat 
recovery. ‘The standard policy when required by the State has a statu- 
tory force and its conditions cannot be altered. John M. Fournier vs. Ger- 
man American Ins. Co., 715. 


8. Wuen Awarp Is Vorp, 


The withdrawal of an arbitrator before an appraisal is complete vitiates an 
award. 


Notice by the insured before an award has been made of a refusal to proceed 
vitiates the award. 

The New Hampshire standard policy, providing that either party may compel 
an arbitration, must be construed in subordination to the statute which 
permits a suit by insured if not satistied witb the adjustment made by the 
insurer, and such arbitration is not a condition precedent to the suit, nor 
is such action limited to the recovery of the amount fixed by arbitration. 


Where such policy provides that payment must be made within 60 days, ac- 
tion may be brought within 15 days after notice of failure of insurer to 
adjust the loss, where the statute so provides. Franklin et al. vs. Insur- 
ance Companies, 73-74. 


9. Wuen Vor. 


When an umpire or arbitrator exceeds his authority, the effect of his act is 
the same, whether it Was done consciously or by mistake, as in either 
case his award is void. Providence- Washington Ins. Co. et al. vs. Board of 
Education of Morganstown School Dist., 577. 


See APPRAISEMENT; Tora Loss 1. 


ASSESSMENT. 


NONPAYMENT OF, 


A live-stock -policy provided that failure to pay an assessment within a 
specified time rendered the policy void, and neither its subsequent pay- 
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ment nor the company’s receipt would reinstate the policy without 
written consent of the company to its restoration. 

Held, That such payment would not restore a policy in default, and thie 
policyholder could not be treated as a member liable to be assessed by 
the company’s receiver. Stockley vs. Benedict et al., 414. 


See BENEVOLENT Socrety 3; Mutuau Company. 


ASSESSMENT COMPANY. 


1. AvUTHORITY AS TO ASSESSMENTS AND RESERVES. 


A life company which is restricted to business on the assessment plan may 
legally issue a policy which provides for fixed premiums or such multiple 
of them as the directors may determine, or that any excess above whut is 
needed for claims, etc., shall be placed in an emergency fund to be applied 
either to the surrender value or extending the obligation of the company 


to the payment of death claims, according to the share contributed hy 
the member. 


In the case of such company where the directors are authorized by the con- 
stitution to fix the amount of assessment needed for claims and apportion 
it among the members, a memorandum of rates on the. back of a policy, 
purporting to be the basis of assessment according to age, is a mere basis 
for apportionment as between the members, not a limitation of the amount 
to be assessed. In case of doubt as to the construction the acquiescence 
of the policyholders in assessments in excess of such rates is a construc- 
tion by the parties. 

A provision in the constitution that the reserve fund may be applied to cer- 
tain purposes is simply permission, and does not prevent the directors 
from using their discretion in applying it to other purposes where another 
provision in the constitution gives such authority. 

A constitutional provision requiring a periodic apportionment of the reserve 
fund and bonds issued to each member for his proportion which could be 
afterwards used in payment of assessments, and that at such apportion- 
ment the rate of assessment might be changed to correspond to the actual 
mortality, does not prevent the directors, under other constitutional pro- 


visions, to fix the amount of assessment at such sum as is needed to pay 
actual losses. 


Where a policyholder had paid over seventy assessments the fact that five of 
them were paid a day or two after they were due and a receipt, except in 
one instance, given conditional on health, was not a waiver of a right to 


forfeit for nonpayment of an assessment when due. Haydel vs. Mutual 
Reserve Fund Life Ass’n, 289. 


2. MEMBERSHIP IN, 


The statute of Kentucky provides that every person insured in an assessment 
company, who signs the required application, shall become a member. 

Held, That one signing an application does not become a member until actu- 
ally insured, and a company was not liable, on a policy issued in accord- 
ance with an application, but not delivered by the agent, and on which 
no premium had been paid, in case of the destruction of the property by 
fire, in the absence of an agreement that it should take effect from the 
signing of the application. While the premiam was unpaid and the pol- 
igy not delivered the contract was incomplete. Bluegrass Ins, Co. vs. 
Cobb, 370. 


See Surcrpe 1, 4. 


ASSIGNMENT. 


1. CHANGE oF BENEFICIARY. 


The policy provided that the beneficiary might be changed at the written 
request of the insured with the company’s consent. The insured, with 


& 


ASS ARE ROBIE PIRES 


ii sans: 
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the consent of the company, executed an assignment of all interest and 
benefits in the policy to another party. 

Held, That this was a change of beneficiary within the meaning of the policy. 
Atlantic Mut. Life Ins. Co. vs. Gannon et al., 1025. 


2. ConsENT BY AGENT. 


The insured property was sold and the policy was indorsed by the seller, that 
his interest as owner was thereby assigned to the purchaser subject to the 
consent of the insurer. ‘The agent to whom the policy was brought for 
the consent, instead of filling out the blank un the policy for consent to 
the assignment, attached a slip stating that the loss was payable to the 
purchaser as his interest might appear. 

Held, That this was consent to the assignment. The fault, ifany, in the form 
was that of the agent. Queen Ins. Co. of America vs. Block et al., 361. 


See Mortaacee 1; Titte 1. 
BENEFICIARY. See Inpustrriat Poricy 1, 2. 
BENEVOLENT SOCIETY. 


1. Dears THrovGH Act or BENEFICIARY. 


Where the beneficiary under the certificate of a benevolent society feloniously 
caused the death of the insured she forfeits all rights in the certificate, 
and no recovery can be had by her prospective heirs or her assignee. 
But the liability of the society is not thereby terminated. The benefit 
reverts to the estate of the insured as though no beneficiary had been 
designated. Schmidt vs. Northern Life Ass’n, 261. 


2. PayMENT oF DvuEs To SECRETARY. 


The failure of the secretary of a subordinate branch of a benevolent society 
‘to transmit the dues of a member within the time required by the laws 
of the order will not be a ground for forfeiture. The secretary is the 
agent of the order where the member is required to pay the dues to him, 
and makes the local branch responsible for such dues, though the laws 
of the order provide that he shall be deemed the agent of the member 
and not of the order. Supreme Lodge Knights of Pythias vs. Josephine R. 
Withers, 30. 


3. WAIVER OF DELINQUENCIES, 


The constitution and laws of a fraternal benefit association provided that 
membership certificates should become absolutely void upon the failure 
to pay assessments when due, without regard to notice of delinquency, 
and that such member should stand suspended until reinstated by pay- 
ment and furnishing of health certiticate. Held, The receipt of the 
payments in default, upon the condition that the money is held subject 
to the reinstatement of the member, the failure of the member to furnish 
the health certificate, and the subsequent return of the money, show 
conclusively that the association did not waive the delinquencies. 

Held, The fact that the clerk sent out a notice of a current assessment did 
not waive prior delinquencies of the member, or recognize him as a 
member in good standing. Bowlin vs. Sovereign Camp of Woodmen of the 
World, 419. 


BENZINE. See Risk 1. 
BOOKS OF ACCOUNT. See Proors or Loss 4. 


BUILDING LAW. See REpLaceMEnt. 
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CANCELLATION. 


AvuTHORITY OF AGENT. 


The manager of insured applied to the agent of the H. company for insurance 
and he procured a policy in the P. company through its agent. After the 
death of insured the latter agent informed the agent of the H. company 
that he desired to cancel, and the latter accepted the notice and issued a 
policy in the H. company which he sent to the manager. After the fire a 
few days later the latter sent it to the administrator who still retained 
the original policy and had no knowledge of the transaction. 

Held, That the agent of the H. company had no authority to accept the 
notice of cancellation and substitute other insurance, and the P. company 
was liable. Martin vs. Palatine Ins. Co., 928. 


See APpLicaTION 8; OTHER INSURANCE 1. 





























CARGO. See Premium 9. 
CASH VALUE. See Measure or Damaces 1. 
CHURCH. See Vacant 2. 
COMBINATIONS. See Srartvrte 1. 
COMMISSION. 


Or AcEnt, How ComputED—AUvTHORITY OF MANAGER. 





An answer in equity in a corporation, sworn to by an officer on personal ; 
knowledge, is entitled to the benefit of the equity rule that a responsive 
answer is evidence only to be overcome bythe testimony of two witnesses, 
or one with corroborative circumstances. Be 

The manager of an insurance company was employed on the basis of a per- BE 
centage of gross premiums received, less expenses. The gross premiums a 
on home business were received in cash, but on those outside the agents ka 
deducted their commissions. Query: Whether the term “ received” did a 
not restrict gross premiums to those received less commissions. 

Held, That money spent in a settlement with an agent who retained premi- | 

‘ ums as an offset to claims for damages for terminatiou of agency, was ih 


chargeable to expenses. a 
Held, That where the manager had charge of the books, items entered as ex- a 
penses were prima facie such. "3 4 
The manager was subject to the control of the president and directors. Dif- cog 


ferences of opinion arose between him and the president, and the accident is 
of a vacancy in the directors enabled him to keep the board deadlocked a 
and thus perpetuate his control. 

Held, That though he held some stock, his action was a gross violation of his a 
duty asan employee. Kane vs. Schuylkill Fire Ins. Co., 695. a9 





CONTRACT. 


1. ConstRucTION oF RIDER. 


A marine policy form, which provided that the goods should be safely landed 
at , and on which was a stamped provision that the special condi- 
tions were set forth in a rider which should supersede the written provi- 
sions, stated in the rider that the insurance was upon oil in tank cars in 
transit. 


Held, That the printed portion applying to a marine policy was not a part of 
the contract. 


Held, That when the car was placed on a side track belonging to the insured, 
beside his warehouse, it was no longer in transit. Crew-Levick Co. v8. 
British & Foreign Marine Ins. Co., 209. 
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2. Paront EvipENce. 






When parties have made a written agreement, the writing is regarded as the 
exclusive evidence of the contract, and all oral negotiations and stipu- " 
lations preceding or accompanying the execution of the written agree- 
ment are merged in it, and are not admissible in evidence. Providence- 
Washington Ins. Co. et al. vs. Board of Education of Morganstown School 
Dist., 577. 









3. SetaworTHyY—AFTER Loss. 





The company agreed by telegraph to insure a vessel if the inspector employed 
by them and other companies said that the vessel was seaworthy. The 
inspector had on their previous inquiry reported the vessel to be in need 
of repairs and the applicant had promised to make them after seeing the 
inspector. No further communication between the applicant and inspec- 
tor took place. 

Held, That there was no binding contract of insurance. 


Held, That an agent could not waive compliance with the agreement by in- 
— insured that the vessel was bound in the company after the 
vessel had been lost. Gauntlett et al. vs. Sea Ins. Co. et al., 986. 


See Minor. 











CREDIT INSURANCE. 






Wuart Is Wirur Potricy. 






The policy of a credit insurance company insured against loss on sales sus- 
tained through the insolvency of debtors who have assigned for the 
benefit of creditors, whether under a State statute or common law, or 
for the benefit of one creditor or for all. 

Held, That a conveyance of all his property by the debtor to secure his debts 
and its delivery, where he at once ceases business, is within the policy. 

The policy limited liability to cases where an execution on a judgment had been 
returned unsatisfied for merchandise sold during the term of the policy. 

Held, That a delay of the return until three days after the expiration of the 
policy would not of itself defeat the claim. People vs. Mercantile Credit 

Guarantee Co. of N. Y., 642. 













CREDITOR. See InsuraBie INTEREST 1. 





CRIME. See Lissmity; SvicrpE 7. 






DEATH. See Titre 2. 
DELIVERY. See Parou Contract 1. 








DEPOSIT. 


PREFERENCE IN CASE OF, 






The agent of a foreign company as a condition of accepting the agency 
stipulated that 60 per cent of the premiums received by him should be 
deposited by him in trust for the benefit of persons insuring through his 
office. 


Held, That the agreement was valid, and the policyholders thus protected 
are entitled to its application in payment of losses in preference to 
other policyholders. The fact that the company placed the fund beyond 
its control is a complete answer to an attaching creditor. The fact that 
the company was not authorized to do business in the State cannot be set 
up by parties not within the scope of the agreement. Babcock Printing 

Press Mfg. Co. vs. Ranous et al., 164. 






Beg re aries 
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DESCRIPTION. 

















z 


The policy insured a farm building applied for and described as a barn occu- 
pied by a tenant, together with a wagon house, and hay, grain, and other 
items in the barn. These items were contained in a series of buildings 
connected together. On the opposite side of the road was another builid- 
ing belonging to insured, used as a dwelling, which was burned. The 
dwelling, it was claimed, had formerly been used as a granary and was 
the one intended to be insured, and was understood by insured to be 
covered by the policy which she had read. A former policy in another 
company, which was sent by insured to the company for information, 
showed that the burned building had previously been described as a 
dwelling. . 

Held, That this policy should have been admitted to show that the insured 
could not have supposed that the description applied to the dwelling. 
Saunders vs. Agricultural Ins. Co. of Watertown, 673. 


DWELLING. 




















2. Farm Buripincs— Mutua Company. 


The policy of a town mutual company insured dwelling, stables, etc., and es 
among other things hay and grain. The application which was a part of 
the policy described the location of the buildings to be insured on a 
farm occupied by insured. Afterwards he rented another farm a mile 
away. The statute forbids such companies from insuring farm products 
other than such as are on the premises. 

Held, That the premises were limited to those in contemplation of the parties 
when insuring, and hay and grain on the rented farm were not covered. 
Brandt vs. Berlin Farmers’ Mut. F. § B. V. Co., 274. 


See Live Stock. 
DIVIDEND. See Tontine. 
DIVIDENDS. See Premium Note 1. 





DRAFT. See Payment 1, 







EMPLOYERS’ LIABILITY. 


pigpenegcn sete 


ILLEGAL EMPLOYMENT. 


An employers’ liability policy provided that ‘if any child is illegally em- 
ployed on the work of the insured, the company will not be liable for 
any injuries which may be thereby sustained or occasioned.” 

Held, That the exemption was not restricted to injuries which might be 
chargeable to illegal employment as the direct and immediate cause, but 
exempted from liability for injuries from any cause resulting to a child 

which was employed in violation of a statute forbidding the employment 

of a child under the age of 12 years. Goodwillie et al. vs. London Guarantee 

§ Accident Co., 147. 















soreness: 


EVIDENCE. See Accent 1, 2; Parot Conrract 2; Parou EvIpENCE; PLEAD- 
ING; Practice; Suicrpe 1, 2, 3. 


EXPLOSION, 





Ls In Case oF Fire. 


The policy provided that it should not be liable for explosion unless fire en- 
sues and then only for the damage from fire, also that if the building or 
part thereof fall, except as the result of fire, all insurance on the building 
or contents should cease. A mill separated by a blacksmith’s shop from 
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the insured building was instantly destroyed by an explosion which also 
destroyed the shop, and a few minutes later a corner of the building fell. 
The resulting fire spread in a few minutes from the mill and shop to the 
building. 

Held, That the policy was liable. Leonard vs. Orient Ins. Co., 980. 








FORECLOSURE. See Tire 3. 


FOREIGN COMPANY. See Acent 6; Deposit. 






FOUNDATIONS. See Torat Loss 1. 





FRAUD. See InconrestaBLE Poricy ; SurcivE 5. 










GARNISHMENT. See Limitation 2. 





HAIL. 







EviIpENcE oF DAMAGE. 





The policy insured growing crops against hail, and provided that the damage 
was to be determined by the average of similar crops in the immediate 








one who only knew what he had been told by farmers, was inadmissible. 

Held, That as more was needed to prepare a growing crop for market than 
mere threshing or marketing, a charge that the value of the grain was 
its market value less the expense of these was erroneous. 

Held, That such instruction was erroneous where there was no evidence of 
the cost of marketing. Deficiency in proofs of loss which failed to show 
the quantity of grain saved was not fatal since it could be cured by evi- 
dence if sufficient to establish a claim fordamages. MecelIlrath vs. Farmers’ 

Mut. Hail Ins. Ass’n of Iowa, 728. 


4 neighborhood. 

i Held, That evidence of the amount of loss is admissible in the absence of any 
Bo demand for arbitration under a by-law providing that in case of dis- 
Ha agreement it should be determined by such arbitration. 

i Held, That evidence as to the average yield of crops in the neighborhood by 










INCONTESTABLE POLICY. 






Fravup. 






A policy clause providing that it shall be incontestable after two years does 
not permit the company, after the expiration of that time, to plead fraud- 
ulent answers in the application as a bar to recovery, on the ground that 
the clause in such case is void as condoning fraud and against public pol- , 
icy. It merely fixes a limit on the time for establishing fraud. Murray ‘i 
vs, State Mut. Life Ins. Co., 807. 


See Surcipe 5, 8. 











INCUMBRANCE. 


KNOWLEDGE OF AGENT— REDUCTION OF—LIMITATION. 






Plaintiff made two written applications, one for insurance on a barn and per- 
sonalty, the other on house and personalty, stating an incumbrance of 
$2,000 on the property, and two policies were issued. The policies were 
afterwards canceled as to the realty by striking it out, and a single pol- 
icy was issued covering such realty. 

Held, The policy was issued on the original applications. 

Held, That where the agent knew that the incumbrances were $2,600, but 
that insured had arranged to reduce them to $2,000, the amount stated in 
the application will not avoid the policy. 


VoL. XXX.—68, 
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Where a part of a subsequent mortgage was paid off before the loss, the prop- 
erty will not be deemed to be incumbered within the policy for more than 
the net amount at time of loss. 


Where the limitation expired on Sunday, proofs of loss mailed on Saturday 
and received on Monday were in time under the Code of Iowa providing 
for extension of time in case the last day is Sunday. McKibban vs. Les 
Moines Ins. Vo., 835. 


See MorraGaGE, 


INDIVIDUAL UNDERWRITER. 


Poticy Voip. 


An act of Pennsylvania makes it unlawful for any person, partnership, or 
association, without corporate authority expressly conferred, to issue a 
fire insurance policy, and declares every such policy void. Anindividual 
defendant, together with other individuals and firms, issued such a policy. 

Held, That defendant was not estopped by receipt of premium to deny lia- 
bility. The statute must be literally construed. The contract was void 
in its inception. Weed et al. vs. Cuming, 557. 


INDUSTRIAL POLICY. 


1. BENEFICIARY. 


The application for an industrial policy contained a question as to name of 
person to whom benefit was to be paid, and was answered by filling in 
the name of a beneficiary. The policy which made the application a 
part of it provided that payment to any person satisfying the company 
that he or she was the beneficiary or executor or administrator or husband 
or wife or blood relative should be conclusive evidence of payment to the 
party entitled to the same. 


Held, That the company had no right to pay to another party than the bene- 
ficiary named. McNally vs. Metropolitan Life Ins. Co., 690. 


2. CHANGE OF BENEFICIARY. 


An industrial policy provided that its production by the company and a 
receipt signed by any party showing to the satisfaction of the company 
that he or she was executor, administrator, husband, wife, or blood 
relative or lawful beneficiary of the insured should be conclusive evi- 
dence of payment tv the party entitled thereto. 


Held, That this provision did not obligate the company to change a bene- 
ficiary already designated, at the request of the insured. 


An assignment of such a policy by insured for a valuable consideration which 
was performed will not be set aside by the court in favor of a written 
notice from insured to the company to substitute another beneficiary. 
Malburg vs. Metropolitan Life Ins. Co. et al., 938. 


3. REPRESENTATIONS OF AGENT. 


The application for an industrial policy stipulated that no obligation existed 
on account of it, though the premium was paid, unless a policy was 
issued. The premium was paid and a receipt was given by the agent 
containing a similar provision and requesting the applicant to notify the 
company if the money was not returned or a policy received. The agent 
represented that the insurance began at once. No policy was ever issued. 

Held, That the representations of the agent did not constitute an oral con- 
tract. The written contract controlled, and the insured was at fault in 
not reading the instruments. The premium was paid on the written 
contract, and there was no consideration for an oral agreement. 

Held, That it was not error to permit the plaintiff to testify to the conver- 
sation between insured and plaintiff, which she heard. The company did 
not sustain its liability through the insured, but through its contract; 
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therefore, the testimony could not be excluded under a statute forbidding 
it in such case. Chamberlain vs. Prudential Ins. Co. of America, 427. 


4. Trrie To Insurance Money. 


Where an industrial policy authorized payment to any relative or any person 
equitably entitled to it by having incurred expenses on behalf of insured, 
a son, who is not named as beneticiary, but who has paid the premiums, 
cannot enforce payment of the sum due under it. The premiums are, in 
legal contemplation, paid by insured. Payment can only be enforced by 
executor of insured with whom contract was made. Lewis vs. Metropoli- 
tan Life Ins. Co., 556. 


INSANITY. See Surcrive 5, 7, 8. 


INSOLVENCY. See AceEnt 6. 


INSURABLE INTEREST. 


1. Or SisteR—CREDITOR. 


An unmarried man lived with his widowed sister and her children, and sup- 
ported them with his wages, «nd insured his life for her benefit, paying 
$290 for premiums in six years. The statutes of Missouri provide that an 
unmarried woman may insure the life of her brother; also that certain 
property of the head of a family, and his wages, shall be exempt from 
garnishment under certain conditions. 

Held, That a creditor of the brother had no claims on the policy. He was 
the head of the family; his sister had an insurable interest in his life. He 
was entitled to spend more on the support of the family than his own 
support would have cost, and he was entitled to invest his wages and $300 
in addition each year in the purchase of the life insurance. Sternberg vs. 
Levy, 506. 


2. OF Son. 


The poor law of Pennsylvania makes the parents and children of every poor 
person liable to the district for their support. An adult son with a home 
and family was not supported by nor did he support his father, and no 
relations of debtor or creditor existed. 

Held, That the mere relationship did not give the son an insurable interest 
which would support an insurance on the life of the father. 

Held, That he has no such interest by virtue of the poor law except for the 
purpose of reimbursing himself for payments made or to be made, or to 
protect himself against loss of the father’s support, where there is reason- 
able expectation of the father’s ability to support him. Life Ins. Clearing 
Co. vs. O’ Neill, 603. 


INTEMPERANCE. 
REcOvVERY IN: CaSE OF. 


The policy provided that if the insured became intemperate in the use of 
liquor the company might cancel at its option, and the reserve value only 
be paid to the owner ; also, in case of death through violation of this con- 
dition, or of another that he should not keep a liquor saloon, only the 
reserve value should be paid. 


Held, That where the insured died of consumption, and had been intemperate 
up to six months before, but was not so at the time of death, recovery 
was not limited to the reserve value, nor was it so limited by the fact 
that he had kept a saloon up to about six months before, and owned a 
half interest at the time of death. Union Cent, Life Ins. Co. vs. Hughes’ 
Adm’r, 423. 


See APPLICATION 2, 
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IRON SAFE. 


1. CxLavusEe ConstRUED. 


The policy contained the iron-safe clause, in which the insured agreed to keep 
a set of books showing a complete record of business transacted includ- 
ing all purchases and sales, etc. 


Held, That this did not require, in a limited business, such books as an expert 
bookkeeper would keep in a large business house. It was sufficient if the 
books were such as would fairly show to a man of ordinary intelligence, 
all purchases and sales both for cash and credit. 


The policy provided that the books must be kept in a fireproof safe or some 
secure place not exposed to a fire that would destroy the place of business. 

Held, That it was sufficient if the safe was such as was commonly used, and 
sufficient for the purpose in the judgment of prudent men in the place 
where kept. It need not necessarily be absolutely proof against any fire 
that should occur. 


Held, That if the insured had reason to apprehend as prudent men that the 
books would be safer if removed from the safe to another place in view 
of an approaching fire, they would be justified in so doing, and if lost in 
such removal, without fault of the insured, the policy is not defeated. 
Liverpool § London & Globe Ins. Co. vs. T. K. Kearney § J. W. Wyse, 248. 


2. VuionatTion oF CLAUSE. 


The policy required an itemized inventory to be kept in a fireproof safe. 
Through the negligence of an employee it was not returned to the safe 
and was destroyed. 

Held, That a substantial compliance was necessary, even though the inventory 
through rapid changes of stock would not show the value at time of loss, 
where in its absence the company could not determine the correctness of 
the valuation placed on the stock when it was taken. 

Held, That insured was responsible for the negligence of theemployee. Weste 
ern Assur. Co. vs. Kemendo, 402. 


JURISDICTION. See AppricaTiIon 4. 
KEEPING OR STORING. See Risk 1. 


LEX LOCI. 


Or ConrTRACct. 


Where the application for insurance in a company of another State was made 
in Iowa by a resident, and the medical examination was held, the pre- 
mium paid, and the policy delivered there, it was an Iowa contract, 
governed by the laws of that State. Kelley vs. Mutual Life Ins. Co. of N. 
Y., 904. 


See Premium 5. 


LIABILITY. 


In Case oF CRIME BY INSURED. 


The policy provided that if the insured died within three years on account 
of his own criminal act, the company would be liable only for the premi- 
ums paid. The insured was killed while attempting to escape from an 
ofticer who had arrested him for highway robbery. The company pleaded 
these facts and a tender of the premiums, and the court below found that 
death resulted from his own criminal act. 


Held, That the finding of fact was conclusive. 


Held, That the company, after pleading the tender, could not set up that the 
policy was void for misrepresentations. 
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Held, That a claim for interest could not, for the first time, be set up in the 
Appellate Court. Haley vs. Prudential Ins. Co., 469. 


LIFE TENANT. See Titte 6. 


LIMITATION. 
1. EstToppren. 


The provision in the Minnesota standard policy that no suit to recover for loss 
under the policy shall be sustained unless commenced within two years 
from the time the loss occurred as the Jimitation applies to and runs from 
the time of the fire or actual destruction of the property, and not from the 
time when the cause of action accrues,—sixty days after the loss statement 
is rendered by the insured. 

Held, That under the evidence the defendant had not misled the plaintiff as 
to the actual time when the fire occurred, and it is not, for that reason, 
estopped from claiming that the limitation period had actually run. 
Rottier vs. German Ins. Co. of Freeport, 931. 


2. GARNISHMENT. 


A limitation clause fixing the time within which suit may be brought at less 
than the statute of limitations is valid. 

An action on a debt begun after the period had expired, but immediately 
after a prior action by a garnishor had been dismissed where the gar- 
nishee denied the debt, is barred. The new action cannot be regarded 
as @ continuation of the old in the absence of evidence that the cause 
of action was the same. Smith vs. Herd et al., 393. 


See ARBITRATION 3; INCUMBRANCE. 


LIVE STOCK. 


Risk ConstTrveEp. Ps 


A policy insured live stock ‘‘against lightning anywhere in Kent, Allegan, and 
Ottawa Counties. Situated in Allegan County, Michigan, on section 5, 
in the township of Heath.” 

Held, That the live stock were covered while anywhere in the three counties, 
and not simply on the farm designated ; and where a barn in which horses 
had been placed overnight by the owner, who was driving away from 
home, was struck by lightning and was burned, their destruction through 
the fire was a loss by lightning within the policy. Hapeman vs. Citizens’ 
Mut. Fire Ins. Co., 452. 


LOAN. 


Premiums WHEN Nor Usuriovs. 


Where an applicant for a loan of money from a life insurance company obtains 
the same upon a lawful rate of interest, giving a real-estate mortgage as 
security, and also procures the issue by the company of an insurance policy 
to one in whose life he has no insurable interest, and its assignment to 
the company as collateral security upon the loan, and signs premium notes 
with the insured in order to give value to the policy as collateral, such 
policy being upon the usual terms and conditions, the premiums paid and 
agreed to be paid thereon will not be regarded as additional interest for 
the loan, and usurious. Union Cent. Life Ins. Co. vs. Hilliard et al., 333. 


LOCAL BOARD. See Vacant 1. 
LOSS. See Torat Loss. 
MANAGER. See Commission. 
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MARINE POLICY. 


INDORSEMENT OF RISKS. 


An open marine policy, under which insured had been accustomed to cover 
dental goods which he exported, had been in force for thirty years 
through successive renewals without alteration. It did not cover all 
shipments made, but provided that no risk attached until the amount 
and description of the same was approved and indorsed on the policy by 
the insurer, and that at the same time the premium should be agreed on. 
At tirst the policy was pasted on the front of the current pass book in 
which was written an agreement that indorsements on the book were to 
be deemed indorsements on the policy. Afterwards for convenience of 
the parties the policy was left attached to an old pass book, and the in- 
dorsements were simply entered in new pass books issued from time to 
time: Slips were also furnished by the company which the insured filled 
after learning the vessel on which the shipment had been made and sent 
to the company in batches often after the vessel had been for some time 
at sea and sometimes after its arrival abroad, and in one or two instances 
in this latter case premium had been refused by the company. No risk 
had previously been rejected on account of objection to it. Premiums 
were not fixed at each shipment, but determined by a schedule of rates 
furnished from time to time by the company. 

Held, That there was nothing in the course of dealing which waived the 
policy provision requiring approval or which bound the company to ap- 
prove a risk after its loss was reported where there was no evidence of 
such previous approval. 

The act of a clerk of the company who received the slips in filling in the 
premium and checking for entry as a matter of routine, was not an ac- 
ceptance where he had no authority to accept or enter risks where losses 
had actually occurred, and the insured was promptly notified of rejection. 
Delaware Ins. Co. vs. 8. 8S. White Dental Mfg. Co., 961. 


MEASURE OF DAMAGES. 
* 1. CasH Vatue. 


The purpose of a clause in an insurance policy that ‘‘the company shall not 
be liable beyond the actual cash value of the property at the time the 
loss or damage occurs” is to prevent a recovery of damages beyond the 
prescribed limitation. It does not limit the right of the plaintiff to prove 
and recover damages in an amount less than the actual cash value of the 
goods destroyed or injared; and, while actual cash value at date of loss 
is the limit of recovery, it is not one of the constituent elements of a 
cause of action on the policy, and need not be alleged in the complaint. 
Osborne vs. Phenix Ins. Co., 811. 


2. Prorits. 


Where a policy on a stock of goods provided that the company should not be 
liable beyond the actual cash value of the property at the time of loss, 
and its liability should in no event exceed what it would cost to replace 
the goods, in estimating the loss nothing can be added to the cash value 
on account of estimated profits. Insurance Companies vs. Heflin, 326. 


See Tirte 6; Torat Loss 2. 
MECHANIC’S LIEN. See Trrzz 3. 
MEDICAL EXAMINER. See Apptrication 1, 8. 
MINOR. 


Contract WHEN VALID. 


A policy of life insurance issued on the life of a minor, payable to him if liv- 
ing at maturity, and to his executors, administrators, or assigns in case of 
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death before maturity, is not absolutely void; nor are notes given by him 
for premiums void, although the insured has power to elect to avoid both 
on arriving at majority ; nor is his written assignment of such policy dur- 
ing minority necessarily void. 

The obligation on the part of the company to pay the amount of the policy on 
the happening of the event contemplated furnishes a sufficient considera- 
tion to support the promise to pay premiums, whether such promise is made 
by the insured alone or by another jointly with him. And such insurance 
contract is not invalid as a wagering contract, though it is induced by 
one who has no insurable interest in the life of the insured, and who joins 
in a promise, evidenced by promissory notes, to pay premiums. nion 
Cent. Life Ins. Co. vs. Hilliard et al., 333. 


MORTGAGE. See Incumprance; SEPARABLE ConTrAcT; TiTLE 13, 


MORTGAGEE. 


1. ASSIGNMENT TO. 


The policy provided that it should be void if assigned without consent of the 
company. 

Held, That the provision did not apply to the assignment of his interest by 
a mortgagee to whom it was payable. The provision refers to the parties 
insured. 

Where the policy provides that if payable to a mortgagee no act of any party 
but the mortgagee or his agent or party claiming under him shall affect 
his right of recovery, the right of his assignee to recover is not affected 
by a transfer of interest by a part owner of the property. Whiting vs. 
Burkhardt et al., 666. 


2. Recovery By INsuRED UNDER THREE-QUARTER CLAUSE. 


A policy, loss payable to mortgagee as interest may appear, and balance to 
insured, can be sued on to recover such balance by insured after payment 
of mortgagee. 

A representation by the company that it will pay and a request not to sue, 
waive the limitation clause. 

Under the Mississippi Act of 1894 a foreign company cannot deny that the 
insurance was calculated on the value of the property, nor that the 
amount of the policy was three-fourths such valuation. Scottish Union & 
National Ins. Co. vs. Enslie, 181. 


3. RecoveRY BY OWNER. 


Where an owner of property which was destroyed by fire had taken out a 
number of insurance policies on the same, each of which contained a 
‘‘mortgage clause,” making the insurance payable to a mortgagee of the 
property, and the full value of the property destroyed was paid to such 
mortgagee by some of the insurance companies, such owner thereafter 
had no right of action against another insurance company, even if before 
such settlement of the loss it may have been liable to him upon its policy. 

If a plaintiff has himself no legal right to bring a particular action, he can- 
not sustain the same by amending his petition so as to sue for the use of 
another party. Norwich Union Fire Ins. Soc. vs. Wellhouse, 999. 


See ALIENATION 2; RENEWAL. 


MURDER. 


Avorps Poticy. 


The insured was convicted of murder and executed. The policy contained no 
provision against crime. 

Held, That on grounds of public policy no recovery can be had in such case, 
even if there were an express stipulation permitting itin the policy. The 
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case is not helped by an allegation that the insured was innocent, where 
guilt was established by a competent court. The question cannot be re- 
tried in such a suit. Burt et al. vs. Union Cent. Life Ins. Co., 385. 


MUTUAL COMPANY. 


ILLEGAL ASSESSMENT. 


A mere general consent of a member that the constitution and by-laws of a 
mutual association may be changed does not authorize such changes as 
may destroy vested rights under an insurance contract by exacting an 
assessment in excess of that authorized by the contract. 


It is not necessary in case of such violation of contract to resort to mandamus 
for reinstatement. The most practical remedy is a recovery of premiums 
paid with interest. Strauss vs. Mutual Reserve Fund Life Ass’n, 818. 


See DescripTIoN 2, 
NEGLIGENCE. See Suprocation, 


NOTICE. 
WHEN SvuFFICIENT. 


A notice of loss which complies with the requirements of the statute is sufti- 
cient, though it does not contain all that is called for by the policy. 
Westenhaver et al. vs. German American Ins. Co., 314. 


See AccripENT 6; Proors or Loss; Practice; Premium 5. 


OCCUPATION. See Accrpent 3; AppiicaTion 10. 


OPEN POLICY. See Marine Poricy. 


OTHER INSURANCE. 
1. ConcuRRENCY OF—CANCELLATION. 


In a policy of fire insurance, covering several items of property, a clause 
which permits ‘ concurrent insurance” is not infringed by other insur- 
ance that covers only some of said items, provided such other insurance 
is effected on terms which require it to bear proportionally with the pri- 
mary insurance whatever loss occurs within the range of their commen 
operation. 


An insurance company, about to issue a policy of fire insurance to the amount 
of $25,000, distributed in specified sums among several items of property, 
stipulated with the insured that its policy should be concurrent and pro- 
portionate with other insurance to be obtained by the assured to the 
amount of $75,000, and, in reliance on that stipulation, sent its policy to 
the assured. Held, (a) That other insurance, covering only some of the 
items of property, and not distributed among the items in the same pro- 
portion as was the insurance under the policy, did not comply with the 
stipulation; and held, (b) that, until the assured obtained other insurance, 
according to the stipulation, he had no right to accept the policy, or, if 
he did accept it, the acceptance was equivalent to an affirmative repre- 
sentation that he then had the other insurance required, and such repre- 
sentation being false, to his knowledge, and material to the cuntract of 
the company, the company was not bound. 


After an insurance company had delivered its policy under the circumstances 
above mentioned, and a loss had occurred, the company became fully 
aware that the assured had not complied with the stipulation stated, and 
thereafter canceled the policy in accordance with its terms. paying back 
the unearned premium, but retaining so much of the premium as would 
have been earned by valid insurance from the date of the policy until the 
time of cancellation. Held, (a) That the company thereby affirmed the 
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validity of the contract, and could not, in an action thereon, successfully 
deny the same; and held, (b) that these facts could be lawfully proved 
on behalf of the plaintiff, upon the issue raised by a declaration setting 
forth the policy and a plea of non assumpsit. New Jersey Rubber Co. vs. 
Commercial Union Assur. Co., 55-56. 


2. KNOWLEDGE OF AGENT. 


The agent who procured the insurance knew at the time that additional in- 
surance was to be obtained, but did not know of a policy already subsist- 
ing. The defendant’s policy provided that it should be void in case of 
other insurance without consent. 


Held, That the knowledge of the agent was knowledge of the company as to 
the subsequent insurance, but the insurance already subsisting avoided 
the policy. Independent School Dist. of Doon vs. Fidelity Ins. Co., 376, 


3. . KNOWLEDGE oF AGENT. 


Where, at the time an insurance policy is issued, the agent who acts for the 
company is informed of the existence of another policy on the property, 
the company is thereafter estopped from denying liability on its policy, 
notwithstanding its provisions relating to other policies, on the ground 
that there was another policy on the property at the time the one in 
question was issued. 

Where an instruction given, and not objected to, substantially covers the 
ground of an instruction asked and refused, and is really more favorable 
than the instruction refused, the refusal of such instruction is not error. 
Osborne vs. Phenix Ins. Co., 811. 


4. RatrIricaTIon. 


The policy provided that it should be void in case of subsequent insurance. 
It was procured by a friend at request of insured, and the latter, in igno- 
rance of the fact that his request had been complied with, procured other 
insurance, and only learned the facts a few weeks later when the fire 
occurred, 


Held, That by bringing suit he ratified the act of his friend, and was pre- 
cluded from recovery by failing to ascertain whether the friend had com- 
plied with his request before insuring. Arnold vs. St. Paul Fire § Marine 
Ins. Co., 941. 


5. WaAlIvER oF. 


The plaintiff, having an existing valid policy of insurance upon his stock of 
merchandise in the defendant company, procured of the Imperial Insur- 
ance Company a policy for additional insurance upon the same property. 
When he procured the insurance last named he informed the agent of the 
Imperial Company of the insurance then in force in the defendant com- 

any. The Imperial Company issued to him a policy for additional 
insurance upon the same property in the form known as the “ Maine 
Standard Policy,” prescribed by Pub. Laws 1895, c. 18, which contained 
the following stipulation: ‘This policy shall be void if the insured has 
now or shall hereafter make any other insurance on said property with- 
out the assent in writing or in print of the company;” but did not other- 
wise assent in writing or in print to the prior existing insurance upon 
the property insured. Subsequently, and during the term named in the 
Imperial Company’s policy, his policy above named in the defendant 
company having expired, the plaintiff procured from the defendant com- 
pany, upon the same property, the policy in suit, also in the ‘“‘ Maine 
Standard” form, and containing the stipulation above recited, but did 
not inform the defendant or its agents that the property was insured in 
the Imperial Company; and the fact of such insurance was not known to 
the defendant or its agent until after a loss had occurred, and the de- 
fendant company did not, therefore, assent in writing or in print to such 
prior insurance. A loss by fire having occurred, the Imperial Company, 
without resistance, paid to the plaintiff its proportion of the loss. The 
plaintiff brings this suit upon his last-named policy in the defendant 
company to recover its alleged proportional part of the loss. 
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Held, That the action is not maintainable because of the breach of the stipn- 
lation above referred to. 

An insurance company may waive, for the benefit of the assured, the stipu- 
lation above recited. 

Notice of prior existing insurance given to the agent of an insurance com- 
pany is notice to the company. Bigelow vs. Granite State Fire Ins. Co., 
77-78. 


PAID-UP POLICY. 


1. Detay In APPLICATION FOR. 


Where a policy of insurance provided that, if the policy should lapse for the 
nonpayment of any premium, the company would, upon the surrender of 
the policy within six months after such lapse, issue a paid-up policy, the 
insured, after paying five annual premiums, was entitled to a paid-up 
policy, though he did not apply therefor for nearly five years after mak- 
ing default in the payment of the sixth premium ; time not being of the 
essence of the contract. Manhattan Life Ins. Co. vs. Patterson, 340. 


2. STIPuLATION As TO TIME. 


The policy provided that it should be void in case of default of premium, but 
if surrendered within six months from the default a paid-up policy would 
be issued. 

Held, That the stipulation as to time was not against public policy nor un- 
reasonable. In the absence of any legal excuse for failure to surrender 
within the six months the right to a paid-up policy was forfeited. 
Equitable Life Assur. Soc. vs. Evans, 852. 


See Term INSURANCE. 


PAROL CONTRACT. 


1. DEtIvERY—WAIVER OF PROOFs. 


After a discussion on the subject, the agent said to the insured, on Dec. 30, 
1893, ‘‘ You are insured from noon of the 30th day of December, 1893, to 
noon of December 30, 1894.” 

Held, That this was a verbal contract of present insurance under a standard 
policy required by the law of the State, and the assignee of insured had a 
cause of action on such contract, hence was not injured by a failure to de- 
liver the policy, and had no cause of action therefor. 

Held, That the plaintiff must show compliance with the policy requirements 
as to notice and proofs of loss, and the company, by denying the allega- 
tions of the plaintiff, did not waive such notice and proofs. Hicks vs. 
British America Assur. Co., 14. 


2. EVIDENCE OF. 
In an action for damages for the breach of an alleged contract to insure the 
plaintiff's grain cargoes at stipulated rates, held :— 
The contract is not void because uncertain in its essential terms. 


The mutual promises of the parties are a sufficient consideration to support 
the contract, distinguishing Bailey vs. Austrian, 19 Minn., 535 (Gil. 465), 
and similar cases. 

The evidence tends to establish the making of a valid contract to insure as 
alleged; hence the trial court erred in dismissing the action. Ames-Brooks 
Co. vs. Aitna Ins. Co., 802. 


PAROL EVIDENCE. See Contract 2; Written ConTRACT. 


PART INTEREST. See Trrzz 8, 9. 
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PAYMENT. 


1. AccEPTANCE oF DRaFT. 


The loss having been adjusted, the insurer sent one sight and several time 
drafts in payment. The insured collected the first through the bank, and 
returned the others for an indorsement on each that failure to pay one of 
the others made it due, which the insurer declined to make. 


Held, That there had not been an acceptance of the drafts which would entitle 
insured to recover on them, and where the period of limitation had ex- 
pired without fault on the part of the insurer, there could be no recovery 
under the original contract to pay. John Morrell & Co. vs. New England 
Fire Ins. Co., 241. 


2. Wuart Is Concuusive. 


Where the insured accepted from the agent a draft in payment of his loss and 
signed a receipt in full, with knowledge of the fact that the agent was 
instructed to deliver the draft only upon the signing of such receipt, he 
is precluded from recovery of any balance claimed against the company. 
Kern Brewing Co. vs. Royal Ins. Co., 857. . 


See RELEASE. 


PLEADING. 


EvipenceE— INSTRUCTION. 


Where the question under examination is one of opinion, any witness may 
testify as to his opinion, giving his reasons therefor, but a question seek- 
ing to elicit an opinion should not be so tramed as to require the witness 
to review the testimony given by other witnesses in the case. Permitting 
him to base an answer upon such a review would, to all intents and 
purposes, put him in the place of the jury. 


In a suit to recover on a policy of fire insurance, the following charge is error: 
‘“‘A party, while he has the right to change the condition of his property 
temporarily, has no right to make that change except in a manner in 
which a prudent, cautious man would make it; and therefore if he did 
change it, and changed it in such a way as to manifest carelessness, neg- 
ligence, gross negligence, such as a prudent man would not do, then it 
would bar his right to recover.” 

It is error to instruct the jury that if there is a conflict in the evidence of the 
witnesses who testified in a case, and the jury cannot reconcile that evi- 
dence, they should believe that witness or those witnesses who have the 
best opportunity of knowing the facts about which they testify, and the 
least inducement to swear falsely. The credibility of witnesses, and the 
weight to be given to the evidence of each in a case, is a matter left solely 
to the jury, and must be determined by them. Southern Mut. Ins. Co. vs. 
Hudson et al., 733. 


POLICY. See Marine Poticy. 


PRACTICE. 
FravupD—EvIDENcE-—NoTIcE oF Loss. 


Where one of the defenses to an action upon a policy of fire insurance was 
that the plaintiff had been guilty of fraudulent acts, which, under the 
stipulations in the policy, rendered the same void, and when such defense 
was supported by testimony, it was erroneous to omit proper instructions 
as to the same. Being a vital issue in the case, the court should have 
covered it by a proper charge, though no request to do so was presented. 

Where an important issue was strenuously contested, it was erroneous to give 
a charge easily susceptible of the construction that the defendant ad- 
mitted the truth of the plaintiff’s contention with respect to that issue. 


Section 2140 of the Civil Code, which provides for the recovery, under certain 
conditions, of damages and attorney’s fees in suits against insurance com- 
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panies, is unconstitutional, because in violation of that portion of section 
lof the Fourteenth Amendment of the Constitution of the United States 
which declares that no State shall ‘‘deny to any person within its juris- 
diction the equal protection of its laws.” 

Before a memorandum made for the purpose of preserving a record of a given 
fact or transaction can in any event be admitted in evidence as original 
testimony, it must affirmatively appear that it was made by the witness 
in connection with whose testimony it is offered, and that testimony must 
show absolutely the genuineness and correctness of the memorandum. 


While the mere acts of receiving oral information as to the fact that a fire had 
occurred, and receiving a written list or memorandum of the goods al- 
leged to have been destroyed by the fire, would not, without more, dis- 
pense with stipulations in the policy requiring written notice of the fire 
and formal proofs of loss, yet if the company’s authorized agent accepted 
as sufficient the oral notice, and also accepted such list as a satisfactory 
comphance with the requirements as to furnishing proofs of loss, the right 
of the insured to force the policy would not necessarily be lost for lack of 
literal compliance with the terms of the policy at to these matters. 


Several of the objections as to the admissibility of testimony failed to show 
with sufficient distinctness what the evidence objected to was, and the 
points made are in other respects too loose and general for consideration. 
Phenix Ins. Co. vs. Hart, 496-7. 


PRELIMINARY-TERM INSURANCE. 


VALUATION IN CASE OF. 


Under the statute of Vermont policies which provide that the insurance dur- 
ing the first year shall be term insurance with a right of renewal at the 
end of the year must be valued simply as term policies during the first 
year, 

Where such renewal term is for life the contract is not to be dealt with as an 
ordinary whole-life policy, and does not require the reserve of a whole- 
life policy to be charged against it during the first year. 

It is the policy of the law to favor the organization of new companies, and 
the statute must be liberally construed to that end. 


It is the duty of the insurance commissioner, under the statute, to accept 
the valuation of other State departments in the case of companies belong- 
ing to such States, where such valuation complies with the statute. 


Such company cannot be refused a license on the ground that its contracts 
should be valued during the first year as whole-life policies. Bankers Life 
Ins. Co. vs. Fred. A. Howland and John L. Bacon, Insurance Commissioners, 
193. 


PREMIUM. 


1. INsTatMENT WHEN PAyABLE—USAGE. 


The policy was payable in quarterly instalments, but no dates of payment 
were mentioned in the body of the instrument or in the conditions in- 
corporated by reference. Such dates were, however, mentioned in the 
indorsement on the back of the policy. 

Held, That the indorsement was no part of the instrument, and the policy was 
not forfeited by failure to pay on the dates mentioned therein. 

Held, That it might be inferred from a policy stipulation that any unpaid 
premiums should be deducted if the policy became a claim, that the 
patties did not intend that the premiums must necessarily be paid during 
the quarter. 

Held, That the relations of the parties were not altered by a custom of giving 
notice to the insured that the premium had not been paid when due aud 
its payment thereafter by the insured, who at the same time signed a 
warranty of good health, acknowledging the default. 
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Held, That where the insured died within the quarter covered by an unpaid 
instalment the policy had not lapsed. Marie B. Perry vs. Bankers Life 
Ins. Co. of the City of New York, 701. 


2. NoONPAYMENT OF. 


The policy provided for quarterly payments, and that it should not be bind- 
ing until delivered during the health of the insured. This policy was 
dated July 30th, and the receipt was so dated and signed by the presi- 
dent for the first quarterly payment, but was not receipted and signed 
by the agent until September 3d. It recited that it covered dues until 
October 30th. 


Held, That the next quarterly payment came due October 30th and not 
December 3d, and its nonpayment on that date avoided the policy under 
@ provision requiring payment on October 30th under penalty of 
forfeiture. 

Held, That a finding that the company had not denied liability prior to a 
certain date was contrary to the evidence, where it appeared that the 
president, in two separate letters to attorneys of plaintiff, had, prior to 
that date, denied liability. Methvin vs. Fidelity Mut. Life Ass’n, 152. 


3. Nore as PAYMENT. 


Under the statute of Kentucky provisions in the application cannot affect 
the right to recover unless the application is attached to and so made 
part of the policy. 

The policy provided that it was issued in consideration of an annual pre- 
mium to be paid in advance. Part payment was made on the first pre- 
mium in cash and three notes given for the balance, which recited that if 
not paid at maturity the policy should be void. The insured failed to 
pay the first note until past due and was reinstated on a health certifi- 
cate. He informed the agent when the second became due that he was 
unable to pay and would have to let the policy go, and afterwards that 
he was sorry it had lapsed. Payment of the third note was not demanded. 
It was returned by the agent to the company with request to cancel. 

Held, That the beneficiary must, prima facie, show the payment of premium 
in advance; the showing of an execution of the notes is not enough. 


Held, That the policy had been forfeited through nonpayment of premium. 
Manhattan Life Ins. Co. vs. Myers, 134. 


4, Nore as PAYMENT OF. 


Though the application contained a stipulation that the contract should not 
take effect until the first premium thereon should ‘ be actually paid dur- 
ing the lifetime and good health of the assured,” the acceptance of a note 
due in 90 days, in lieu of cash, for the first premium, was within the ap- 
parent scope of the agent’s authority, and a policy delivered after the ap- 
plicant had contracted a fatal disease is binding, though it provides that 
agents are not authorized to modify any contract in behalf of the com- 
pany, aud cannot extend the time of payment of any premium, or any 
note given therefor, or give credit, or waive forfeiture. 

Objection to the jurisdiction of the court must be promptly made by plea be- 
fore issue on the merits. National Life Ins. Co. vs. Twiddell, 257. 


5. Notice or—LeEx Loct. 


The application for a life policy, issued by a New York company to the in- 
sured in another State, provided that it should be subject to the charter 
and the laws of New York, and that it should be accepted on the condi- 
tion, among others, that the delivery of the policy should be notice that 
the premium was due on the dates named, and any further notice by 
statute was waived. 

Held, That the presumption is in favor of the parties being governed by the 
law of the place of contract. 

Held, That the provision of the New York statute of 1877, requiring notice 
prior to forfeiture for nonpayment of premium in the case of companies 
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doing business in that State, does not require either foreign or domestic 
companies to give such notice in case of business outside the State. 

Held, 'That the provision in the application, making the policy subject to the 
laws of the State, does not subject the policy to the statute of 1877, re- 
garding notice in the case of business outside the State. Mutual Life Ins. 
Co. vs. Tine Cohen, 172. 


6. Parot AGREEMENT AS TO, 


Where suit is instituted to recover on a policy actually issued, the action is 
at law and not in equity. 


The policy provided that the premiums should be paid in advance. 


Held, That this was not inconsistent with an oral agreement between the 
parties that the policy should remain in force, in custody of the company, 
until the payment of the first quarterly premium, and an action may be 
entertained on such contract. Prudential Ins. Co. vs. Sullivan, 948. 


7. Recovery Back or. 


It was not an abuse of discretion to permit the plaintiff to file an amended 
petition after the evidence was in. 

Where the wife, without the husband’s knowledge or consent, procured in- 
surance on his life, and paid therefor with money which he had furnished 
her for household expenses, he was entitled to recover the money paid, 
though the company did not know that it belonged to him. Metropolitan 
Life Ins. Co. vs. Smith, 168. 


8. Watver By AGENT—INSTALMENTS. 


The application, which was part of the contract, provided that no agent had 
power to waive or modify terms of the contract. The agent stated to a 
representative of the insured, who expressed his willingness to pay the 
premiums when due, if necessary, that it was unnecessary; he would not 
allow the policy to lapse. 

Held, That the prompt payment of premium was not waived. 


The policy provided that the annual premium could be paid in instalments 
with the consent of the company, and payments were made on this basis. 

Held, That where the policy provided that it should be forfeited if the pre- 
mium was not paid when due, the same provision applied to the instal- 
ments, though these were not specifically mentioned. Nixon vs. Travelers 
Ins. Co., 706. 


9. Watver oF WARRANTY AS TO CARGO, 


The warranty of an open marine policy required all risks to be reported as 
soon as known. The insured was accustomed to promptly report the 
arrival of a cargo, and the company was accustomed to collect the pre- 
mium at the end of the month. 

Held, That where the warranty had been repeatedly violated as to previous 
cargoes the policy, at the election of insurer, was void as to subsequent 
cargoes and not simply as to those in which the warranty had been 
violated. 

Held, That acceptance of premiums on risks where there had been a violation 
of the warranty and retention of notices of risks after a loss on which no 
premiums had been paid, did not waive the warranty. 

Held, That sickness of clerks did not excuse failure to promptly report. Ca- 
mors et al. vs. Union Marine Ins. Co., Limited, 219. 


See AssEssMENT; LiaBriry; Par-up Poricy 1; TERM INSURANCE. 


PREMIUM NOTE. 


1, Errect or Divip—eNnDs—SETTLEMENT. 


A note given for premium loans provided that the policy might be sold to 
satisfy the claim of the company in case of nonpayment of interest when 
due. 
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Held, That where dividends due, together with payments, exceeded the in- 
terest, equity will relieve against the sale and forfeiture of the policy. 


Held, That where it was an Ohio contract, the usage in that State is admis- 
sible as to the correct computation of the interest, in the absence of a statu- 
tory law there on the subject. 


Held, That a tender of the amount due on the policy, prior to the suit was 
unnecessary where correspondence with the company showed it would 
not be accepted. 


Where the policy had become paid up and the amount due the beneficiary 
subject to certain loans was indorsed, and a subsequent loan was granted 
to the beneficiary for which her note was given, and it afterwards ap- 
peared that the interest had been ,incorrectly computed, it was not a 
settlement which bound the parties. 


A policy provision that loans were indebtedness until canceled by profits or 
otherwise required that profits should be applied to their payment, and 
it is the duty of a mutual company to apply dividends to prevent a 
forfeiture and notify the insured of the amount of dividends when 
insufficient. Union Cent. Life Ins. Co. vs. Caldwell, 41. 


2. NONPAYMENT OF. 


The policy provided that in case of default in the premium and the payment 
of all premium notes at maturity, the policy should become one of paid- 
up insurance for such term as one annual premium was contained in its 
reserve value. ‘The insured and beneficiary joined in securing a cash 
loan, giving a note which provided that the provision regarding term in- 
surance should be void in case of default of premium. ‘The insured died 
after such default with the note unpaid. 


Held, That where the provision in the policy was in conformity with a statute 
which made liability to suffer forfeiture of franchise a penalty for its 
omission it does not become a part of the contract as a matter of law, and 
may be waived by the parties. 


Held, That the company was not obligated to grant an extended term insur- 
ance where, if the insured had survived the term, the company’s lien on 
the policy for the unpaid note would have been lost. 


Held, That the condition in the note was valid. Rife vs. Union Cent. Life Ins. 
Co., 244. 


3. Watver BY AGENT, 


Two policies of insurance were issued by defendant company to S. at the same 
time, and for the first premium on each policy he executed a separate 
note, which stipulated that, if not paid at maturity, the policy should 
be void, each policy also stipulating that, if any premium should not be 
paid when due, the policy should be void. The notes being due June 
30th, on the 20th of June defendant’s agent, to whom the notes had been 
sent for collection, wrote S. a letter, telling him they would be due on 
the 30th, and advising him to pay if he could “‘only pay as much as one- 
half of one of the notes,” and saying further: ‘‘I can hold the other 
half for you for three or four months longer, and can send the other note 
in for cancellation. I hope you may be able to carry at least one of your 
policies. Don’t send them tome. Keep them, whether you pay for them 
or not.” No part of either note being paid at maturity, both notes were 
sent by the agent to the Company’s office, and there marked “‘ Canceled,” 
and the policies marked ‘‘ Lapsed” on the books of the company. S. died 
August 16th, without having offered to pay any part of either note. 
Held, that there was no extension of the time of payment, and no waiver 
of the forfeiture. 


As each policy and each note provided for a forfeiture for nonpayment of the 
note or any premium, it was not necessary for the company, to effect a 
forfeiture, to notify insured that his policy had lapsed. 

Neither the fact that the company retained the notes nor the fact that insured 
retained the policies amounted to a waiver of the forfeiture, the insured 
having the right to a reinstatement of the insurance upon certain con- 
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ditions, and the company therefore having no right to demand a return 
of the policies. 


The agent’s letter not being reasonably susceptible of the construction that 
it was an extension of the time of payment, the fact that insured so con- 
strued it does not prevent a forfeiture. Manhattan Life Ins. Co. vs. 
Savage’s Adm’r, 797. 

See AGENT 7; Premium 2. 


PREMIUMS. 


Recovery Back oF. 


A policy insuring the life of T. for the benefit of his daughter was issued to 
N., who paid the premiums and afterwards gave it to the daughter. The 
policy subsequently lapsed, and he sued to recover back the premiums 
on the ground that the policy was void ab initio, because, contrary to the 
rules of the company, it was not known to the insured and he had never 
signed the application, and the agent fraudulently represented that these 
were unnecessary. 

Held, That in the absence of evidence of fraud by N. he was entitled to re- 
cover the premiums. 


Held, That absence of insurable interest by N. did not make it a wager policy 
if he was to receive no benefit. 

Held, That whether N. was a party to the fraud was a question for the jury. 
McCann vs. Metropolitan Life Ins. Co., 467. 


See Loan. 


PROFITS. See Measure or DamaGEs 2, 


PROOFS OF DEATH. 


WaAIvER oF SUPPLEMENTAL—SUFFICIENCY IN CASE OF ACCIDENT. 


An unauthorized party requested blanks for proofs in case of accident, which 
were sent, however, to the beneficiary, who filled them, and they were 
returned through said party. Further proofs were then called for from 
said party, to whom the blanks were returned, and additional blanks 
sent. The original blanks were returned by him to the company, but he 
forgot to mention the fact to the beneficiary, and the supplemental proofs 
were not furnished the company within the required time. The company 
retained the proofs. 

Held, That notice to the party was not notice to the beneficiary to furnish 
additional proofs, and the policy could not be defeated because they were 
not furnished. 

The policy on a physician covered septic poisoning from abrasion of the cuti- 
cle, and simultaneous infection thereof while performing an operation. 
Proofs of loss were required to be furnished in six months where the death 
or injury resulted from causes covered in the policy, but were not required 
to be written or sworn to. 

Held, That where proofs were made on the company’s blanks, stating the 
cause of death and the details, but not specifically stating that it was due 
to abrasion while operating, and no objection was made during six months 
on that account, that the proofs were sufficient. Braymer vs. Commercial 
Mut. Acc. Co., 719. 


See SuicipE 7. 


PROOFS OF LOSS. 


1. Errect or Detay. 


The policy required proofs of loss to be furnished within sixty days, but did 
not impose forfeiture as a penalty. 
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Held, That a court will not imply a forfeiture. 


Held, That proofs of loss are not a condition precedent, and where the policy 
provides that no action can be maintained until proofs are furnished, a 
denial of liability, even after the expiration of sixty days, is a waiver of 
proofs. 


Where the action was on a policy for three years and the answer alleged that 
it was only for one year, to which it was replied that the policy read one 
year through a mistake, no new cause of action was set up. Orient Ins. 
Co. vs, Clark, 431. 


2. Errect oF FarturE To FuRNISH. 


the terms of the Minnesota standard insurance policy, the insured is 
required to furnish the insurance company proofs of loss within a 
specified time after a loss occurs, but such policy does not provide that 
a failure to do so shall work a forfeiture of the rights of the insured, nor 
make the same a condition precedent to the liability of the company. 
It is held that the time within which such proofs are so required to be 
furnished is not of the essence of the contract, and a failure to furnish 
them within such time does not invalidate the policy, nor work a for- 
feiture of the rights of the insured. 

No forfeiture-being provided by the terms of the policy, the effect of a failure 
to comply therewith, as to time of furnishing such proofs, is to postpone 
the day of payment, and not to invalidate the policy. Mason vs. St. Paul 
Fire § Marine Ins. Co., 409. 


3. STANDARD Poticy. 


It is not necessary to the sufficiency of a statement or proof of loss given 
pursuant to the requirements of a Minnesota standard insurance policy 
that the same contain a specific demand or claim as to the amount of the 
loss. A substantial compliance with the terms of the policy in this 
respect is sufficient. De Raiche vs. Liverpool § London § Globe Ins. Co., 815. 


4. Surricrency or Booxs or Account. 


Where insured kept a complete set of books and inventories at his dwelling 
house, located about 75 yards from the insured storehouse, all of which 
were produced for inspection, except a small cash book, which was acci- 
dentally left in the storehouse on the night of the fire, and was thus de- 
stroyed, there was no forfeiture of the policy, though it provided that 
insured should keep his books, including his cash book, in a place not ex- 
posed to a fire which would destroy the building ; as the information con- 
tained in the lost cash book was practically supplied by the bank in which 
insured deposited substantially all of his cash received for goods. In- 
surance Companies vs. Heflin, 326. 


5. Watver By ADJUSTER. 


Where insured was told by the adjuster that he would make up proofs and 
send them to the company, and that he need not telegraph to it, filing of 
proofs as required by the policy was waived. Strause vs. Palatine Ins. Co., 
553. 


6. WuHen INCOMPLETE. 


The policy warranted that the insured would take and keep complete itemized 
inventories, and a set of books which would clearly present a complete 
record of business transacted from the date of inventory, and produce 
them in case of loss. 

Held, That this was a promissory warranty which must be complied with 
regardless of materiality. 


Held, That a paper filed as an inventory which completely failed to present 
an itemized statement of the stock, and pass books, invoices, and receipts 
requiring to be supplemented by memory in order to construct an estimate 
of the value of the stock, was not a compliance with the requirements of 
the policy. W. P. Oliver vs. Firemen’s Ins. Co., 565. 


VoL, XXX.—69. 
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7. Waen Too Lats, 


The policy required proofs of loss to be furnished within sixty days. The 
proofs were mailed on the sixtieth day after the fire, but did not reach 
the insurer until the following day. 

Held, That the proofs were too late and the insurer was entitled to reject 
them. Peabody vs. Satterlee et al., 995. 


See ArpirraTion 7; Iron SarE; Parou Conrracr 1. 


REBATE. 
CONTRACT WITH PRESIDENT. 


A domestic benefit society contracted with its president to pay him 5 per cent 
on all premiums, provided he should enter into contract with persons to 
be designated by him, who should receive a pro rata of the sum as an 
inducement to insure. 

Held, That the contract was a violation of the act of Michigan prohibiting 
life companies trom rebating the premium as an inducement to insure, 
and that benefit societies cantracting to pay certain sums to appointees 
of members, in consideration of certain contributions, are life companies 
within the act. Citizens’ Life Ins. Co. vs. Commissioner of Insurance, 919, 


RECEIPT. 


As Contract— AUTHORITY OF AGENT. 


Where a receipt for an insurance premium stipulated that the insurance, if 
issued, should begin on the date of the receipt, and that if the company 
should not issue the policy the sum eg should be refunded, and it was 


agreed between the applicant and the general agent that the insurance 
should begin at once, there was a contract of insurance until the appli- 
cation should be rejected; and, the company having proposed a different 
form of insurance from that designated in the application, its liability 
continued pending the action of the applicant upon the proposed change. 


Restrictions in the application on the power of the general agent to make 
such a contract did not affect his authority, the applicant being author 
ized to believe he had the right to make the contract. Halle et al. vs. 
New York Life Ins. Co., 138. 


REINSURANCE. 


1. Recovery By PoLICcyHOLDER. 


A contract of reinsurance provided that the reinsurer assumed all liability on 
the risks of the reinsured company, but stipulated to pay the reinsured 
company only after recovery had against it in actions which it agreed to 
defend and bear the costs of, and that the contract should only be effective 
between the parties, that no policyholder should be entitled to enforce it 
against the reinsurer. 


Held, That though not a party to the contract, a policyholder is entitled to 
sue the reinsurer direct where, as here, the liability is explicitly assumed, 
and the companies could not defeat this right by a stipulation between 
themselves. Shoaf et al. vs. Palatine Ins. Co., 276. 


2. Temporary ContTRaAct—RIGuHTS OF PoLICYHOLDER. 


A fire insurance company agreed to ‘assume the fire risks” of another at a 
certain time upon the payment of a certain sum and the subsequent 
payments of certain other sums on or before prescribed dates. The con- 
tract to be void unless such payments were duly made, ‘‘ this temporary 
agreement to be replaced by a final contract of like term and conditions 
when the total amount due” was determined. The reinsured company 
afterwards defaulted in its payments and the contract was declared void 
by the reinsurers and no final contract was made, 
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Held, In a suit for recovery by a policyholder, that the payments were con- 
ditions precedent. If they had been made and a permanent contract 
executed he would have had a right of action. 


But the consideration having failed the temporary agreement while in force 
concerned only the two parties thereto, and there was no privity of con- 
tract on the part of the policyholder. Harry Hoffman vs. North British & 
Mercantile Ins. Co., 570. 


3. TERMINATION OF. 


Where the original insurer procured a reinsurance contract terminating a 
day earlier than its own, and the property burned on the day suceeeding 
such termination, it cannot claim against the reinsurer in the face of the 
plain language of the contract, on the ground that custom showed an in- 
tention to make the two coterminous. Milwaukee Mechanics’ Ins. Co. vs. 
Palatine Ins. Co., 84. 


REJECTED RISK. See Apprrication 9; REPRESENTATION. 


RELEASE. 


DurEss—THREAT OF AGENT. 


A mother, who was the beneficiary in a life insurance policy, and her son, the 
insured, gave a release, under seal, to the defendant company of all their 
rights under the policy. The complainant, after the son’s death, now 
asking for a restoration of the policy, and claiming that the release on 
her part was obtained by duress, and through the false and fraudulent 
representations of the agent of the defendant company who procured it, 
it is held that the release by the insured did not bind the complainant. 


The moment a policy is issued the beneficiary obtains a vested interest in it, 
and in the money which may become due upon it, which the insured can- 
not release without the assent of the beneficiary. 


Held, Also, that the evidence falls far short of showing duress. The threat 
relied upon, giving it the broadest possible significance, was not a threat 
which carried with it any reasonable sense of impending danger. Mere 
threats of criminal prosecution do not constitute duress. 


Held, Further. that the statements of the agent to the complainant, that the 
insured had obtained the policy through false and fraudulent representa- 
tions in his application, were made upon a reasonable belief that the 
statements were true, and that the company had a lawful right to attempt 
to secure a release of the policy. Under the circumstances developed by 
the evidence, for the agent to state to the complainant as a fact that the 
representations in the application were false was not fraudulent, though 
it might have been untrue. 

Held, Further, that whatever was the character of the agent’s statements, 
the complainant has failed to satisfy the court that she was deceived by 
them, and without proof of this she cannot be permitted to disregard her 
release. She knew, as well as the agent claimed’ to, whether the state- 
ments of the insured in his application, which were claimed to be false 
and fraudulent, were so or not. She may not have known them to be 
false, but the court is of opinion that she was not deceived. 

In the trial of an issue in equity, the verdict of a jury is only advisory, and 
must be so considered in this case. Duffy vs. Metropolitan Life Ins. Co., 321. 


REMOVAL. See AcEnt 2. 


RENEWAL. 


EFrrect oN TITLE. 


The interest of insured was that of mortgagee. The policy provided that it 
should be void if the interest was other than that of sole ownership, 
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The policy was a renewal of a former similar policy which was issued 
with knowledge of the facts. 


Held, That such knowledge was a waiver of the provision. Allen vs. Home 
dns. Co. of N. Y., 711. 


REPLACEMENT. 


Bouripinc LAw—STANDARD Po ticy, 


The building was insured under a standard policy, which provided that any 
loss or damage should be estimated according to the actual cash value, 
with proper deduction for depreciation ; also, that the liability of the 
company should, in no event, exceed the cost to the insured to repair or 
replace with material of like kind and quality. A building law whicl 
had been passed before the contract was made on the standard form pre- 
scribed, forbade the replacement of the building except with fireproof 
material, 

Held, That the policy provision did not refer to an election by the under- 
writer to replace, but was simply a rule for determining the cash value, 
and the cost of replacement with material of like kind and quality was a 
proper measure of the cash damages, although such replacement was 
illegal. Caroline A. McCready et al. vs. Hartford Fire Ins. Co., 668. 


REPRESENTATION. 


FariureE To RepupiaTe Contract, 


A policy was issued on the life of S. which, with knowledge of insurer, was 
intended as security for a bank and was assigned to it. The claim was 
resisted on the ground of misrepresentation in the application as to re- 
jection by another company. It appeared that a system of exchange was 
in use between the companies, by which the fact of the rejection could 
have been learned, and that a physician of the insurer had inquired of 
the company rejecting for the reason. : 

Held, That where several premiums had been received without objection, 
and the policy would shortly have been incontestable by its terms, the 
omission to take action or repudiate was evidence of an election to affirm 
the contract. Union National Bank vs. Manhattan Life Ins. Co., 50. 


See APPLICATION. 


RESERVE. See Pretirmary-TeRM INSURANCE. 


RESERVES. See Assessment Company 1. 


RIDER. See Contract 1. 


RISK. 


1. KeeEpine or BenziInE—PREviovs Loss. 


Under the code of Montana a general allegation of performance of policy 
conditions sufficiently alleges compliance with a stipulation regarding 
arbitration. 

A policy provision forbidding the keeping of benzine and gasoline, any usage 
of trade to the contrary unless consent is indorsed on the policy, does not 
invalidate the policy where such articles are usually kept for sale in drug 
stores and the policy insures ‘‘ articles usually kept for sale in retail drug 
stores,” though consent is not indorsed. 

Where there was no evidence that a previous loss had not been adjusted or 
paid, it was not error to allow a recovery without deduction from the 
proofs of loss of suck prior loss. Ackley vs. Phenia Ins. Co. of Brooklyn, 
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2. OPERATING AT NIGHT. 


A violation of the policy by operating the mill at night, but under a permit 
from the agent, did not relieve the company from liability where the loss 
occurred after the violation had ceased and was in no way traceable to it. 
Strause vs. Palatine Ins. Co., 553. 


See Appit1on; Contract 1; Description; Live Stock; Marine Ponicy; USE. 
SALES. See Crepit INsuRANCE. 
SALVAGE. See ApPRAISEMENT 1, 
SEAWORTHY. See Contract 3. 
SECRETARY. See Benrvouent Society 2; Wrirrzn Contract. 


SEPARABLE CONTRACT. 


TirLE—MortGaGeE, 


A policy in which the property is classified and separately valued and the in- 
demnity for each class specified, is a separable contract. 

A statute provided that no misrepresentation should avoid the policy unless 
fraudulent or an increase of risk. The policy on personal property pro- 
vided that it should be void if the interest were other than uncondi- 
tional ownership. A title of part remained in the vendor as security. 

Held, That in the absence of fraud the policy was valid. 

Held, That the existence of a chattel mortgage did not increase the risk, and 
the policy was valid in the absence of fraud. Light et al. vs. Greenwich 
Ins. Co., 158. 

See Trt 10. 


SERVICE. 
PowER oF CoMMISSIONER. 

Where, in compliance with the laws of a State, a company has given authority 
to the insurance commissioner to accept service, it cannot make a special 
appearance, and, on the ground that it has violated no contract obligations 
with plaintiff, demand that his action should stop. 

Such power of attorney given to the superintendent is contractual, coupled 
with an interest and is irrevocable, so long, at least, as the company has 
outstanding obligations in the State. Moore et al. vs. Mutual Reserve 
Fund Life Ass’n, 1046. 


SETTLEMENT. See Premium Norte 1, 


STANDARD POLICY. See Arsirration 7; Proors or Loss 3; REPLACEMENT; 


Tora Loss 3. 


STATUTE. 


1. Against CoMBINATIONS WHEN VoIrp. 


The statute of Nebraska, forbidding agreements among companies 4s to rates, 
commissions, and the manner of transacting business, is unconstitutional 
and void. 

Whether it is legal to prohibit combinations as to rates is at least doubtful, 
and the attempted prohibition as to commissions and the transaction of 
business renders the whole statute void. It cannot be defended as an 
exercise of police power, but is obnoxious to the sacred right to contract 
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for legitimate business purposes, and a violation of the constitutional 
provisions guaranteeing equal protection of the law and protection of 
life, liberty and property. 

An unconstitutional statute is as if nonexistent and cannot be evoked against 
a corporation complying with the valid laws of a State. Niagara Fire 
Ins. Co. et al. vs. John F. Cornell, State Auditor, et al., 1008. 


2. PrnauizinG LiriGaTIon UNCONSTITUTIONAL. 


A legislature cannot deprive a corporation of the rights guaranteed to it by 
the Federal Constitution, nor deprive it of its right to resort to the courts 
of law, nor take its property without due process of law, nor subject it to 
unequal and impressive burdens, nor deprive it of the equal protection of 
the laws. 

A statute of Missouri provided that in any action against an insurance com- 
pany for a loss under a policy, if it appear from the evidence that the 
company vexatiously refused to pay, the court or jury may, in addition to 
the amount of the loss and interest, allow the plaintiff damages not ex- 
ceeding 10 per cent of the amount and reasonable attorney’s fees. 


Held, That the statute deprives the company of property without due pro- 
cess of law, and denies it the equal protection of the law in violation of 
the Fourteenth Amendment of the Constitution. 


Held, That the statute is unconstitutional and void. Florence Williamson vs. 
Liverpool § L. §& G. Ins. Co., 3. 


See AppiicaTion 11; InpivipvaL UNDERWRITER; SuicipE 1; WATCHMAN. 


SUBROGATION. 


REcOvERY IN CASE OF. 


The policy contained the usual subrogation clause. The insured accepted 
$17,360 for his loss from the insurance companies. Before payment he 
sued the gas company, charged with causing the loss through negligence, 
and recovered $9,000 for loss of goods and $9,000 for interruption of busi- 
ness in a settlement with the gas company. 

Held, That where the settlement was made in good faith, with the approba- 
tion of a majority of the insurers, it cannot be impeached by an insurer 
who had taken no part in it, nor been notified that the settlement was 
contemplated. 

Held, That the insured had a right to retain 30 per cent out of the judgment 
against the gas companies for his attorneys where the companies knew of 
such an arrangement with them, and the insurers were entitled to be sub- 
rogated only as to the remainder. 


Held, That the companies were entitled to pro rata claims only on $9,000, 
since the balance was recovered for damages for which they were not 
liable. 

Held, That a bill to compel the payment into court of the money recovered by 


insured from the gas company was properly dismissed. Svea Assur. Co. 
vs. Packham et al., 303. 


SUICIDE. 
1. Evipence —AssEsSMENT COMPANY—STATUTE. 


The insured committed suicide two months after securing a policy on her life 
for $5,000, payable to her mother. Her life was already insured for $12,- 
000, $10,000 more was subsequently added, and $21,000 more was applied 
for. Her only resource for paying the premiums was a farm worth $4,500, 
and mortgaged for $2,600, which she transferred to her mother after ef- 
fecting the insurance. The policy provided that it should be void if the 
insured died by her own hand within three years, 

Held, That her letters soliciting further insurance, and the deed conveying 
the farm, were evidences of fraudulent intent to commit suicide, and it 
was error to exclude them when suicide was the defense, 
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Held, That a company issuing policies with fixed premiums, but with a pro- 
viso that additional premiums pro rata might be levied in case of excess- 
ive death losses or exhaustion of the safety fund, is an assessment life 
company under the statute of Missouri, and not subject to the statute 
providing, in case of ordinary life companies, that misrepresentations, to 
be material, must be found by the jury to have actually contributed to 
the event on which the policy is to become due. 

Held, That the suicide within three years was a complete defense. 


A question in the application, “‘Do you now use opium, chloral,” etc., was 
answered, ‘‘No.”’ 

Held, That a refusal to charge that if the answer was knowingly untrue there 
could be no recovery, was error. Jlliott vs. Des Moines Life Ass’n, 769. 


2. EVIDENCE As TO. 


In an action to recover the amount of a policy of insurance, the defense of 
suicide, to avail the company, must show that every reasonable hypothe- 
sis of accidental death is excluded by the evidence. The insured was 
alone, and was found dead from a gunshot wound, which may have been 
accidentally inflicted. 

On two occasions the insured took opiates, which caused him to be ill. This 
was some time prior to his death. It does not follow that they were 
taken with suicidal intent. They may have been taken to relieve pain. 
Those who attended the deceased in these illnesses did not seem, at the 
time, to have suspected that the drugs were taken with suicidal intent. 

The jury of the vicinage and the district judge, who heard the testimony and 
witnessed the handling of a similar gun to the one the insured was han- 
dling at the time of his death, came to the conclusion that the plea of 
suicide was not sustained. 

This court did not find ground sufficient to set aside the verdict and judgment. 
Boynton vs. Equitable Life Assur. Soc., 458. 


3. EvIDENCE OF. 


The by-law of a benevolent society excepted from liability death from suicide, 
and provided that in case of sudden death the coroner’s certificate and re- 
sults of any investigation made were required to be furnished. 

Held, That it was error to exclude the finding of a coroner’s inquest that death 
was through suicide, and a verdict for the society should have been di- 
rected by the court. 

An answer setting forth such by-law and alleging suicide is good on demurrer. 
Supreme Lodge Knights of Honor vs. Fletcher, 547. 


4. In Case or ASSESSMENT COMPANY. 


The Missouri Revision of 1889 forbidding suicide as a defense to a claim under 
a life policy applied to certificates of assessment companies previously 
issued. 

The word ‘‘suicide” is used in its popular sense, and includes all acts of 
self-destruction, whether sane or insane. 

A contract provision that in case of such self-destruction the policy should 
be void and the premiums be returned is void. 

An agreement by a member of an assessment association to be bound by the 
rules and regulations as they might thereafter be amended, does not bind 
him to a subsequent amendment which substantially depreciated the 
value of his contract by reducing the amount of promised indemnity. 
Knights Templars’ § Masons’ Life Indemnity Co. vs. Jarman, 230. 


5. INCONTESTABLE Poricy. 


The application warranted the statements to be full and correct as facts, and 
was the basis of the policy. The policy was issued in consideration of the 
statements in the application, which was made part of the contract, and 
subject to certain conditions on the second page. These conditions for- 
feited for nonpayment of premiums and premium notes, and several other 
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causes, and further stated that ‘‘except as hereinbefore provided,” the 
policy should be incontestable except for age. 

Held, That the words, ‘‘ except as hereinbefore stated,” referred solely to the 
conditions on the second page, and the policy could not be contested on 
the ground of fraudulent statements in the application. 

The policy provided that it should be void in case of self-destruction within 
hose years, sane or insane. Held, That instructions that a refusal to 
charge that if insured was desperately ill from scurvy, and became weary 
of life and undertook to starve himself, and scurvy and starvation jointly 
caused his death, there could be no recovery in case of death within three 
years was not error, where substantially the same instructions had been 
embodied in different language. Union Cent. Life Ins. Co. vs. Fox, 529. 


6. Proor or. 


Where the defense in case of suit on a life policy is suicide, the burden of 
proof is on the company, and the burden is not changed by the fact that 
suicide was stated by the plaintiff as the cause of death in the proofs of 
death. Such statement is not conclusive. The plaintiff is obligated 
only to prove death. She may have been mistaken as to the cause. ‘The 
proofs are simply evidence to be considered by the jury. 

A policy provision against self-destruction, sane or insane, does not apply to 
an unintentional selt-destruction which is accidental. Union Mutual Life 
Ins. Co. vs. Payne et al., 454. 


7. Vzioiation or LAw—Proors or DEATH. 


Where the facts do not show suicide beyond dispute refusal to direct a verdict 
for the company will not be ground for reversal. 

The insured was killed by the discharge of his gun while coming from a 
watercloset at a place where he had gone for his wife, who had tempo- 
rarily left him on account of his drinking, and after creating a disturb- 
ance at the place, and a coroner’s jury returned a verdict of suicide. 

Held, That though he may have intended violence to his wife, it was not a 
case of death while violating the law. 

Held, That the use of a gun to illustrate testimony by one party, will justify 
its use for the same purpose by the opposite party without showing it to 
be the gun used by deceased. 

Held, That a statement giving suicide as cause of death in proofs of loss, if 
made under misapprehension of facts, will not estop the plaintiff from 
proving the contrary. Supreme Lodge Knights of Pythias of the World vs. 
Lillian H. Beck, 722. 

8. WHILE INSANE —INCONTESTABLE PoLicy, 


The anti-discrimination statute of Iowa, in addition to forbidding discrimi- 
nations, provides that no company shall make a contract other than is 
plainly expressed. 

Held, That the latter provision referred only to discriminations. 


A policy incontestable after two years is not incontestable because the term 
expired between its termination and the time in which suit could be 
brought. 

Death from insured’s own hand while insane is-not a violation of a covenant 
in the application that he will not so kill himself while insane. It is im- 
possible for the insured to keep such a covenant. 

Held, That the beneficiary was affected by the agreement in the policy as to 
payment of premiums, but not by the provision as to suicide, and that 
the violation of the latter would not defeat recovery. Kelley vs. Mutual 
Life Ins. Co. of N. Y., 904. 


See AccIDENT 2. 
SUNSTROKE. See AccrpenT 9. 
SURRENDER. See Wrirr’s Poticy 1. 
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TERM INSURANCE. 


In Cast o¥ PREMIUM DEFAULT. 


Where upon default in the payment of a premium due upon a policy of life 
insurance, the company, as was its right to do under the terms of the pol- 
icy, applied the net reserve, less certain indebtedness due the company, to 
the credit of the insured at the date of such default to ‘‘the purchase of 
nonparticipating term insurance for the full amount insured by” the pol- 
icy, and the insured lived longer than such term insurance had to run, no 
recovery can be had upon the policy. 

When, under the terms of such a policy, it appeared that the ‘ nonpartici- 
pating term insurance” would be in force a period of time fixed by’ the 
‘* company’s rate published and in force at” the time such term insurance 
was to be granted, an objection to parol evidence offered to show what 
were the company’s published rates for such insurance, on the ground 
that ‘‘the construction of the contract was for the court,” was not meri- 
torious. Hamilton vs. Mutual Ben. Life Ins. Co., 89. 


THREE-QUARTER CLAUSE. See MorteaGee 2; VauvarTIon 2. 


TITLE. 


1. AssIGNMENT—WAIVER BY AGENT. 


The policy provided that it should be void in case of any change of interest, 
title, or possession, whether by judgment or voluntary act, and that no 
provision should be waived except by written indorsement. The policy 
was assigned for the benefit of creditors, and the assignor, who did not 
then have the policy with him, requested the agent to keep the insurance 
good. The agent promised to see that the insurance was all right. 

Held, That the agent had not waived the policy requirement. Northam vs. 
Dutchess County Mut. Ins. Co., 448. 


2. Errerct or DratH. 


Death of the insured and descent of the property to his wife and children is 
not a change of title within the policy. Buta rental by the wife of the 
property previously occupied by the insured to a tenant who took pos- 
session was a change of occupation and possession within the policy. 
Planters’ Mut. Ins. Ass’n ve. Dewberry, 912. 


3. ForECLOsSURE—PaRrT OWNER. 


Foreclosure proceedings on a mechanic’s lien do not avoid a policy which 
provides that it shall be void if the interest be other than sole owner- 
ship, or foreclosure proceedings be begun. ‘The foreclosure referred to 
relates to mortgages and trust deeds. 


A part owner purchased the balance, and the deed was executed and left with 
an attorney for the grantee, reeiting a part payment in cash and notes 
executed for the balance. The insured died after the firs, but before 
trial. The grantor had moved away, no claim was made for the balance 
of the purchase money, but it was disputed whether-the deed had been 
actually delivered or the money paid. The insured had sworn in his 
proofs of loss that he was sole owner. 

Held, That there was evidence to justify a finding that the deed had been 
delivered. Southern Ins. Co. vs. Estes et al.—North British § Mercantile 
Ins. Co. vs. Same, 637. 


4. KNOWLEDGE oF AGENT. 


At the time of insuring the agent knew the insured mill had been bought on 
credit and on trial, and accepted the premium. 


Held, That the company was estopped to set up that the interest was not sole 
and unconditional ownership. Strause et al. vs. Palatine Ins. Co., 553. 
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5. KNOWLEDGE OF AGENT. 


Where the company denies liability, action brought within the sixty days 
stipulated by the policy is not premature. 

The policy was filled by the agent and stated the title to be fee simple, though 
told by the insured that it was a life interest with remainder to his 
children. 


Held, That the company was estopped from setting up on the misstatement 
in the application. Home Ins. Co. vs. Hancock, 632. 


6. Lire Tenant— MEASURE OF DAMAGES. 


The property was insured by the life tenant under agreement with executors. 
She insured it, however, in her own name, stating in the application that 
she was the owner. 

Held, That the reversioners had a lien on the insurance money which a court 
of equity should determine. 


Held, That the policy was not avoided by the statement as to ownership. 

Held, That the company was liable for the full value of the building, and not 
simply that of the life interest. 

Held, That the money must be used to replace, or invested to give an income 
to the life tenant. Convis et al. vs. Citizens’ Mut. Fire Ins. Co. of Calhoun 
County et al., 828. 


7. RECONVEYANCE. 


Parting with the legal title by a deed absolute on its face and recorded is a 
change of title within the policy regardless of understandings, and is not 
cured by subsequent reconveyance not recorded until after the loss. 
Bemis vs. Harbor Creek Mut. Fire Ins. Co., 1053. 


8. Save or Part INTEREsT. 


The policy on a tugboat insured H. for account of whom it may concern, and 
in the printed portion provided that it should be void in case of auy 
change in the ownership or interest. H., the owner, afterwards sold a 
half interest. 


Held, That while the written portion will usually control, there was no 
necessary inconsistency between the two, and where it did not appear 
that H. intended to cover any other interest than his own or contemplate 
any change of interest when insuring, the contract will be construed ac- 
cording to its terms and be avoided by change of interest. Scottish Union 
§ National Ins. Co. vs. Hagan et al., 179. 


9. Saxe or Part INTEREST, 


The policy provided that it should be void if the property was sold without 
consent. 

Held, That another provision that it should be void if the situation or cir- 
cumstances of the risk shall, with the knowledge or consent of insured, be 
so altered as to increase the risk will not be construed to embrace such 
changes as are made by a sale. 

Held, That where the insured parted with all his interest in the insured 
house and barn except a life interest in the house, it was not a sale 
which avoided the policy under the first provision. Clinton vs. Norfolk 
Mut. Fire Ins. Co., 1004. 


10. SEPARABLE ConTRACT. 


The policy stipulated that it should be void if the insured was not the abso- 
lute and unconditional owner. 

Held, That this applied to realty, and where personal property was insured 
by a separate paper attached to the policy a defective title to real estate 
did not void insurance on the personalty. Continental Ins. Co. vs. Gardner, 
1051. 
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11. To InNsurANCE Money. 


Where in a dispute between claimants the company files a bill of interpleader 
and pays the amount into court, questions of insurable interest and mis- 
representation cannot be raised. 


A stepmother applied for insurance on the life of a stepdaughter, and paid 
the premiums. The policy was payable to the beneficiary named in the 
application, but none was there named. The receipt book was retained 
by the stepmother. 


Held, That the fund was the property of the executor of the stepmother, not 
of the administrator of the stepdaughter. John Hancock Mut. Life Ins. 
Co. vs. Lawder et al., 363. 


12. TRransFER—AUTHORITY OF AGENT. 


The policy provided that it should be void if the property was sold or trans- 
ferred, or change took place in possession. 


Held, That the execution and delivery of a bond for a deed was not a trans- 
fer. y 


Held, That a change of possession must be especially pleaded as a defense. 
The fact that such change incidentally appeared in the suit is not sufficient. 

An agent having apparent power to bind the company may waive a policy 
provision that none of its provisions may be waived or modified except 
by certain specified representatives. Phenix Ins. Co. vs. Caldwell, 116. 


13. VENDEE IN PossEss1on —CHATTEL MorTGAGE— WAIVER BY ADJUSTER. 


The insured purchased a foundry with its implements, tools, and fixtures, 
giving a promissory note and receiving back a title bond in which the 
vendor conditioned on payment of the note agreed to convey title. The 
whole property was insured under a policy which provided that it should 
be void if the title was other than sole and unconditional ownership. 


Held, That in Alabama it is settled law that where a vendee in such case is 
in possession and exercising the rights of ownership he is sole and un- 
conditional owner of land, and the same rule applies to personal 
property. 

The policy provided that it should be void if the subject be personal property 
incumbered with a chattel mortgage. 


Held, That the policy must be construed most strongly against the company, 
and the vendor’s lien on the personalty will not be held to be a chattel 
mortgage. 

The insured, in order to negotiate the loss with the adjuster, was required to 
sign an agreement that any action or request or information received by 
the company while investigating the loss should not waive any of its 
rights or the policy provisions; that the intent was to save the rights of 
the parties and to ascertain the amount of the claim without regard to 
the liability or the rights and defenses of the company. 

Held, That this agreement did not prevent the company from being bound 
by its statement after it had fully investigated the facts, which it also 
set up in its origina! defense, and it is estopped from pleading additional 
defenses on the eve of trial. Pennsylvania Fire Ins. Co. vs. Hughes, 821. 


14. Wuar Is CHANGE oF. 


A condition in a contract of insurance forbidding a ‘‘change of the title, 
interest, or possession of the assured” is violated by a conveyance of the 
insured property, even though there be no consideration for the transfer. 

The assumption by the grantee of an incumbrance upon property conveyed 
to him is a valuable consideration for the conveyance. 

The delivery of an instrument is a question of fact to be determined by 
ascertaining the intention of the parties thereto. 

Whenever it is intended that a deed shall, by virtue of what is said and 


done, operate to transfer the title, then, in contemplation of law, it has 
been delivered. 
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The recording of a deed by the grantor is evidence both of delivery and 
acceptance, if the conveyance is beneficial to the grantee. Home Fire 
Ins. Co. vs. Collins, 435. 


15. Wuen Poticy Is Avorpep. 


When a policy of fire insurance stipulated that it should cease to be of force 
in case of ‘‘a change of title or ownership of the” property insured, a 
conveyance by the insured to another rendered the policy ipso facto void. 

Where it was in such a policy also stipulated that the by-laws of the asso- 
ciation by which the same was issued should be a part of the contract, 
and such by-laws specifically prescribe the manner in which all policies 
should be transferred, an attempted transfer of the policy in another and 
entirely different manner was ineffectual. (a) Under the facts of the 
present case, the insurance association was not estopped from setting up 
that the policy was void, and that the attempted transfer thereof was 
unavailing. Farmers’ Mut. Ins. Ass’n vs. Price, 352. 


See ALIENATION; INDUSTRIAL Poticy 4; RENEWAL; SEPARABLE CONTRACT; WIFE’s 
Pouicy 2. 


TONTINE. 


APPORTIONMENT OF DIVIDEND. 


The apportionment of tontine surplus, as made by a company under a policy 
provision that the policy should be entitled to its share of the surplus 
‘‘apportioned by the company,” will not be reviewed by the courts unless 
fraud or irregularity in the procedure is shown. Gadd vs. Equitable Life 
Assur. Soc., 281. 


TOTAL LOSS. 


1. ARBITRATION—FOUNDATIONS OF BUILDING. 


When an insured building is destroyed, if the amount of insurance upon such 
building, exclusive of the foundation, is less than the policies thereon, it 
is not necessary for the insured, in the adjustment of his loss, to submit 
to arbitration, even though such foundation is included as a part of the 
property insured. 

When the description of the property insured includes the foundation, but no 
particular or specific sum is apportioned to such foundation, and the loss, 
besides the foundation, is greater than the amount insured fixed by 
the policy, the demand for arbitration is not a prerequisite to recovery on 
the policy. 

Evidence considered, and held that, upon the course pursued at the trial, it 
was practically conceded that the loss by fire, exclusive of the foundation 
included in the policy in this case, was greater than the amount for which 
the property was insured, and the order of the trial court directing a ver- 
dict was right. Ohage vs. Union Ins. Co., 356. 


2. Measure or DamaGes-—Wuat Is Nor Tortat Loss. 


In case of loss by fire under a policy containing a provision allowing the 
insurer to repair, rebuild, or replace the injured building, and containing 
also a provision that the loss or damage should in no event exceed what 
it would then cost the insurer to repair or replace the same with material 
of like kind and quality, if the insurer should waive the right to repair 
or rebuild, and agree to pay the amount of loss and damages in cash, that 
fact would not change the basis of estimating the loss and damages, and 
the same should be ascertained precisely in the same manner as if it were 
the purpose to repair, rebuild, or replace the structure. 

There is no total loss of a building, requiring payment in full amount of the 
policy of insurance, if the remnant of the structure standing is reason- 
ably adapted for use as a basis upon which to restore the building to the 
condition in which it was before the injury. 
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Whether it is so adapted depends upon the question whether a reasonably 
prudent owner, uninsured, desiring such a structure as the one in question 
was before the jury, would, in proceeding to restore the building to its 
original condition, utilize such basis. Providence- Washington Ins. Co. et 
al. vs. Board of Education of Morganstown School Dist., 577. 


3. StranDaRD Poxicy CoNSTRUED. 


The standard policy presented by the State of Wisconsin is statutory law as 
well as a contract. 

The section providing that the liability should not exceed the cash value nor 
the cost of replacement must be construed in connection with the statu- 
tory provision that in case of total loss the amount of the policy must be 
conclusively taken as the amount of loss. 

The provision in the standard policy permitting replacement is not incon- 
sistent with the valued policy law prescribing the face of the policy as 
the measure of damages in case of total loss. The company in such case 
may exercise its option to rebuild. William H. Temple vs. Niagara Fire 
Ins. Co., 549. ; 

4. Vauturep-Poticy Law ConstRuep. 

Where a building is so damaged and disintegrated that it cannot be desig- 
nated as the building which was insured, or so injured that it must be 
torn down, there is a total loss under the valued-policy law of Kentucky, 
and where the issue is as to such total loss evidence of the cost of replace- 
ment is not admissible. Insurance Companies vs. Weiss et al., 365. 


5. Wuar Is, 


A brick building is a total loss within the meaning of the valued-policy 
statute where all the walls were destroyed except a part of one which 
was used in rebuilding, though condemned by the architect, and where 
there were no joists or flooring which could be used in reconstruction. 
American Central Ins. Co. vs. Murphy, 924. 


See ABANDONMENT 1, 2. 
TRUST. See Srarovre 1. 
USAGE. See Premivm 1, 

USE. 


DWELLING. 


A building was insured “‘ while occupied as a dwelling.” 

Held, That a failure to allege such occupancy in the complaint is a failure to 
state a cause of action. 

Held, That the insured conld not avoid responsibility for a use of the build- 
ing for other purposes by claiming ignorance of such use, and it was 
error to refuse instruction that no recovery could be had if occupied as 
a bawdy house and saloon, unless modified by adding that the insured 
knew of such use. Such house is not a dwelling within the meaning of 
the policy. Allen vs. Home Ins. Co. of N. Y., 711. 


USURY. See Loan. 


VACANT, 


1. Action oF Loca Boarp. 


A local board, of which insurer was a member, voted that a hotel which had 
become vacant might remain so free of charge. 

Held, That in the absence of any privity between insurer and insured, the 
former was not estopped from setting up a policy stipulation against such 
vacancy. Quinsigamond Lake Steamboat Co. vs. Insurance Companies, 280. 
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2. In Case or CuurcH. 


Forfeiture clauses in insurance policies are not favored in thelaw. The 
rule as to them in this State is settled. The court will never seek for a 
construction of a forfeiture clause which will sustain it if one which wil] 
defeat it is reasonably deducible from the words or terms used. 

The words ‘ occupied” and ‘‘ unoccupied” in a policy of insurance will be 
given force with reference to the nature and character of the building, 
the purposes for which it is designed, and the uses contemplated by the 
parties as expressed in the contract. The construction given to these 
words as applied to a dwelling will not cover a barn, a mill, a sawmill, 
a factory, or schoolhouses, music halls, theatres, or churches, 

A church building kept for use for the purposes for which it is designed, and 
used as oecasion presents, and as the convenience of the congregation 
may require, and no intent appearing to abandon it for the purposes of 
its use by the temporary periods of nonuser, even though such periods 
exceed the 10-day limit in a policy, is not per se leaving the church 
building vacant and unoccupied, within the forfeiture clause of the 
policy; and upon such proof alone a nonsuit was rightly refused. 


Where there is a conflict in the testimony, whether there is occupancy or 
nonoccupancy is a question of fact to be determined by the jury. Hamp- 
ton et al. vs. Hartford Fire Ins. Co., 141. 


3. In Case or NEw Bouripina. 


The policy provided that it should be void if the building ‘‘be or become 
vacant or unoccupied, and so remain for ten days without consent.” The 
building was new and known by the agent to be unoccupied when in- 
sured. It was described as ‘‘ occupied as a dwelling.” Afterwards it was 
occupied, but subsequently became vacant and remained so more than ten 
days. 

Held, That the misdescription ‘‘as occupied” was immaterial. 


Held, That the original vacancy did not affect the contract, but such vacancy 
did not waive the stipulation against a subsequent vacancy which worked 
a forfeiture. Moore vs. Niagara Fire Ins. Co. of N. Y., 658. 


4. Temporary ABSENCE. 


The agent was told that the house would not be occupied by insured and his 
family all the time, but a man would be in the house. The insured 
moved to another place, temporarily, leaving the house in charge of a 
tenant in a neighboring house a few feet away, who slept in one of the 
rooms, but the goods of insured remained there, and he occasionally 
visited it. The tenant had no key except to his own room, and at the 
time of the fire no one had been in the house for a week. 


Held, That there was a reasonable compliance with his representations by 
the insured, and the company was liable. Home Ins. Co. vs. Hancock, 632. 


5. Wuat Is Nor, 


Where the insured, when he moved his family from the house, left a large part 
of his furniture, and a servant was placed in a room and occupied it until 
the fire, the house was not vacant or unoccupied. German American Ins. 
Co. vs. Evants, 827. 


VALUATION, 
1. DETERMINATION OF, 


Refusal to permit an amended answer disputing the valuation fixed in a 
policy after judgment rendered is not an abuse of discretion. 


The value of a dwelling in Kentucky, as fixed in the policy, is conclusive. 
Continental Ins. Co. vs. Moore, 1021. 


2. THREE-QUARTER CLAUSE, 


On demurrer policy stipulations limiting liability are considered a part of the 
petition where the policy is filed and referred to in the petition. 
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Such stipulations limiting liability to three-fourths value of personal prop- 
erty insured do not conflict with the statute of Kentitcky making the 
liability on real estate the value as fixed in the policy. Hudson et al. vs. 
Scottish Union § National Ins. Co., 1023. 


See PRELIMINARY-TERM INSURANCE, 


VALUED-POLICY LAW. See Toran Loss 4. 


WATCHMAN. 


Wuat Is CompiiaNcE—STATUTE. 


The statute of Michigan providing that the violation of a policy provision 
shall not render it void unless the insurer has been injured through the 
violation applies to all subsequent policies issued in the State, whether 
standard policies or not. 

The statute is not unconstitutional as putting an unconstitutional limit on 
the right of the parties to contract, nor does it impair the obligatidén of 
contract. The Legislature has power to prescribe the form of contract to 
corporations which are creatures of the statute. 

The insured agreed in the application to keep a watchman on the premises at 
all times, but the policy did not specifically provide that failure should 
render it void. 

Held, That the agreement was not a warranty requiring literal compliance; 
and where a reliable watchman was employed, his absence at the time 
of the fire through the sickness of his wife did not defeat the policy. 
McGannon vs. Michigan Millers’ Mut. Fire Ins. Co., 872. 


WIFE’S POLICY 
1. SURRENDER BY HusBAND. 


The husband, without the knowledge of his wife, surrendered a policy pay- 
able to her and took out a new policy payable to himself. 

Held, That while the attempt to substitute a new for the old contract was 
void, the wife was a stranger to the former and cannot claim to have pay- 
ments of premium made on it credited to the old policy for the purpose 
of keeping it in force. Whether she is entitled to the surrender value 
remains to be decided. Weatherby vs. New York Life Ins. Co., 947. 


2. TrrLe To INsuRANCE Money. 


The application was made in Massachusetts to the agent of a New York life 
company, and the policy was sent by the latter to the agent to be deliv- 
ered upon payment of premiums. 

Held, That the rights of beneficiaries must be determined by the laws of 
Massachusetts. 


The policy insured the life of the husband for the use of his wife in consider- 
ation of a sum paid by her, and promised to pay her if living; if not, her 
children. The wife died, and afterwards the children, leaving the hus- 
band surviving. 

Held, That the proceeds went to the administrator of the children, and were 
not a part of the husband’s estate. Millard vs. Brayton, 440. 


WRITTEN CONTRACT. 


Parot EvipeENcE—AUTHORITY OF SECRETARY. 


Where suit is brought upon a policy of insurance which has a printed con- 
dition or warranty attached upon the face of it, and it is claimed by the 
plaintiff that such condition or warranty was eliminated when the con- 
tract was made, by reason of a verbal statement of the agent of the com- 
pany to the effect that the company would give no trouble about it, but 
the condition was nevertheless allowed to remain in the contract, to the 
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knowledge of the assured, who fully understood its meaning and legiti- 
mate effect,’testimony going to show such verbal statement should be 


excluded on the objection that it tends to vary and contradict a written 
instrument. 


It is not a question, in such a case, of the authority of the agent, but a 
question of the right of a party to a contract which has been reduced 
to writing, without attempting to re-form such contract, and without 
charging error or fraud, to substitute in place thereof a verbal agrce- 


ment of which the written contract, with some of its provisions elimi- 
nated, is said to be a part. 


The secretary of an insurance company cannot bind the company for a loss 
which has occurred, but for which the company is not otherwise liable. 
Arguimbau et al. vs. Germania Ins. Co., 841. 
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37 


620 
713 
569 


. 645 


436 
262 


. 956 


107 


984 
254 

59 
870 
886 


881 
130 
661 


36 


.. BSB 
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